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About

HREU  the.
Project

Erasmus+ Jean Monnet Modules No. 101085107 - “HUMAN
RIGHTS IN THE EU”
The main goal of the project is to study basic human rights and
freedoms in the EU and raise awareness of the role of EU
institutions and the development of relevant legislation.
The goals of the "Human Rights in the EU" project are:

e TOo ensure the target audience's understanding of the sphere of
fundamental human rights and freedoms in the EU, EU citizenship,
EU case law based on new learning technologies.

e Creation of a platform for debate and synergy between the
academic community, representatives of professional lawyers
and representatives of active civil society for the protection of
human rights, protection and support of EU democratic values.

e Dissemination of knowledge about fundamental human rights in
the EU by informing a wide audience about their rights in the
context of EU citizenship, promotion of legal standards and EU
values in the legal system of Ukraine and EU countries.

e Consolidation and cooperation in the creation of best practices
for the implementation of human rights in the EU between the
academic community, lawyers, non-governmental organizations
and other interested institutions.
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Case study 1.
The nght to move
freely within the EU




CtatTa 3 [loroBopy:

1. KoxeH rpomagsHuH Coto3y Ma€ nMpasBo BIIbHO NepecyBaTUCs Ta MPOXMBaTU Ha
TepuUToOpIi AepXaB-YNeHIB 3 YypaxyBaHHSAM OOMeXeHb Ta YMOB, BUKNAAEHUX Y
JloroBopax Ta 3axoAax, NPUNHATUX ANSA IX BAKOHAHHS.

2. fikwo aia Coro3y BUABUTLCSA HEOOXIAHOW ANS JOCATHEHHS UIEl MeTu, a JloroBopw
He nepefbayatoTb HEObXIAHVX MOBHOBaXeHb, €Bpornencbknin MNMapnameHT | Paja,
All0YN BIANOBIAHO AO 3BMYAMHOI 3aKOHOAABYOI Mpoueaypu, MOXYTb MPUAHATU
MOIOXKEHHS 3 METO CAPUAHHSA 3AINCHEHHIO NPa., 3a3HaveHnX y naparpadi 1.

3. Ansa TMX cammnx LiINen, Wwo v Ti, Npo AKI NAeTbCa B NyHKTI 1, 1 akwo Jorosopun He
nepeabaunny HeobxXIAHMX NOBHOBaXeHb, Paja, Aloun BIANOBIAHO A0 crnevlasibHOl
3aKOHOAABYOI npouesypy, MOXe MNPUUHATA  3axo4M  LWOAO  COulaNbHOro
3abe3neyeHHs 4M coulaibHOro 3axucty. Paga npuimae pileHHs OAHOrosI0CHO
NICAA KOHCyNbTaull 3 EBponencbknM MapiaMeHToM.

3aKoHoaaBCTBO €C:

1.[oroBip nNpo ¢yHKUIOHYBaHHA €Bpornencbkoro Cot3y BUMHEHOro B PuMmi
ABAAUATbL MATOr0 AHA 6epesHs MICAUS POKY OAHA TUCAYa AEB’ATCOT MATAECAT
CbOMOTO;

2.XapTia €Bponericbkoro Coro3y Npo OCHOBHI NPaBa YpPOuMCTO MPOroaoLLeHNI Ha
3acigaHHI €sponericekol Pagm B Hiyul 7 rpyansa 2000 poky;

3.AnpekTrB Npo BINbHe nepecyBaHHa 2004/38/EC



KopoTke NoACHEeHHS:

Yci rpomagaHm €C Ta YneHn iXHIX CIMe MakoTb MPaBO BIIbHO MNepecyBaTUCH Ta
npoxwmneatn B €C. Lle dyHAameHTanbHe NpaBo BCTaHOBAEHO cTtatTeto 21 JjoroBopy
npo ¢yHKUIOHYBaHHA €Bponelricbkoro Coro3y Ta ctattero 45 XapTii EC Npo OCHOBHI
npasa .
YMoBK peani3auli npaBa Ha BUIbHE MNepecyBaHHA Ta MPOXMBAHHA Ha TepuTtopli
AepXaB-uneHiB rpoMagsHamMm €C Ta YneHamm IXHIX CIMen BUKIageH! B AupekTumsl
npo BINbHe nepecyBaHHA 2004/38/EC :

e pomagaHm EC MOXYTb MPOXMBATM B IHWIA KpaiHI EC 0 TPbOX MICAUIB 6e3

6yAb-AKNX BUMOT, KPIM HAassBHOCTI AINCHOro NOocBIAYeHHA 0cobu abo nacnopTa.
o6 nepebyBaty B IHWIA KpaiHI €EC 6inblie TPbOX MICAUIB, rpoMaasHun €C
MOBMHHI BIAMOBIAATA NEBHVMM YMOBAM 3a/1eXXHO BIJ CBOrO CTaTycy (Hampuknag,
MNPaUIBHMKM, CamMO3aliHATI 0CO6U, CTYAEHTU TOLLO), | iX MOXYTb MOMPOCUTY
BUKOHATW aAMIHICTPATUBHI $OPMasIbHOCTI.

[poMagaHn €EC MatoTb NMPaBoO Ha NOCTIVIHE NPOXMBAHHSA B IHLWIN KpaiHI €C nicns
6e3nepepBHOro nerasabHOro NPOXWBAaHHA MPOTAroM M'ATU POKIB. BOHM MOXYTb
6yTV TUMYACOBO BIACYTHIMMK (Hampukiag, yepes XBOopoby, Ha HaBuaHHA a6o
yepes KOMaHAyBaHHS).

UneHwn cimelt rpomMagaH €C, gk rpoMagaHm €C, Tak | TPOMajAHN KpPaiH, Wo He
BXoAATb A0 €C, MaloTb MpaBo CynpoBOAXYyBaTW abo npueEAHYBATUCA A0
rpoMagsiH €EC B IHWIN gepxaBl-uneH! EC. Ix MOXyTb MOMPOCUTY BUKOHATU MEBHI
YMOBV a60 popManbLHOCTI.

HacTynHI 0cobu BM3HauUeH! B cTaTTl 2(2) ANPeKTUBIM K «OCHOBHI» YeHN CIM’i:

APYXWNHa;

napTHep, 3 AKMM rpomMagsaHuWH €C yKknaB 3apeecTpoBaHe MapTHEpPCTBO, Ha
OCHOBI 3aKOHOAABCTBa OyAb-AKOI JAepXaBW-YNeHa, $SKLWO 3aKOHOAABCTBO
NpUIAMaloYoi  AepXaBu-uneHa pO3rNsijae 3apeecTpoBaHe MapPTHEPCTBO K
eKBIBaNeHT Wby,

NPSMI HaLLaAKM BIKOM A0 271 poky abo nepebyBatoTb Ha YTPUMAaHHI, @ TakoX TI 3
NOAPYXOKA abo NapTHepa, SK BU3HAUEHO BULLLE,

NPSIMI POAVYI MO BUCXIAHIVA JIHII, SKI 3HaXOAATbCA Ha YTPUMMAaHHI, @ TaKoX
POANYI NOAPYXOKS ab0 NapTHepa, AK BU3HAYEHO BULLE.



https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX%3A12008E021
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX%3A12008E021
https://fra.europa.eu/en/eu-charter/article/45-freedom-movement-and-residence
https://fra.europa.eu/en/eu-charter/article/45-freedom-movement-and-residence
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:02004L0038-20110616

Article from the Treaty:

1. Every citizen of the Union shall have the right to move and reside freely within the
territory of the Member States, subject to the limitations and conditions laid down in
the Treaties and by the measures adopted to give them effect.

2. If action by the Union should prove necessary to attain this objective and the
Treaties have not provided the necessary powers, the European Parliament and the
Council, acting in accordance with the ordinary legislative procedure, may adopt
provisions with a view to facilitating the exercise of the rights referred to in
paragraph 1.

3. For the same purposes as those referred to in paragraph 1 and if the Treaties
have not provided the necessary powers, the Council, acting in accordance with a
special legislative procedure, may adopt measures concerning social security or
social protection. The Council shall act unanimously after consulting the European
Parliament.

EU legislation:

1. The Treaty on the Functioning of the European Union done at Rome on the
twenty-fifth day of March, in the year one thousand nine hundred and fifty-
seven;

2.The Charter of Fundamental Rights of the European Union solemnly proclaimed
by the European Council in Nice on 7 December 2000;

3.Free Movement Directive 2004/38/EC.



A brief explanation:

All EU citizens and their family members have the right to move and reside freely
within the EU. This fundamental right is established by Article 21 of the Treaty on the
functioning of the European Union and Article 45 of the EU Charter of Fundamental
Rights.

The conditions for the exercise of the right of free movement and residence within
the territory of the Member States by EU citizens and their family members are set
out in the Free Movement Directive 2004/38/EC:

e EU citizens can live in another EU country for up to three months without any
requirements other than holding a valid identity card or passport.

e In order to stay in another EU country for more than three months, EU citizens
have to meet certain conditions depending on their status (for example worker,
self-employed, student, etc.) and may be asked to comply with administrative
formalities.

« EU citizens have the right to permanent residence in another EU country after
legally residing there continuously for five years. They may be temporarily
absent (for example due to an illness, to study or because of a posting).

o Family members of EU citizens, either EU citizens or nationals of a non-EU
country, have the right to accompany or join EU citizens in another EU Member
State. They may be asked to comply with certain conditions or formalities.

The following persons are defined in Article 2(2) of the Directive as ‘core’ family
members:

e the spouse;

» the partner with whom the EU citizen has contracted a registered partnership,
on the basis of the legislation of any Member State, if the legislation of the host
Member State treats registered partnership as equivalent to marriage;

» the direct descendants who are under the age of 21 or are dependant as well as
those of the spouse or partner as defined above;

» the dependant direct relatives in the ascending line and those of the spouse or
partner as defined above.


https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX%3A12008E021
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX%3A12008E021
https://fra.europa.eu/en/eu-charter/article/45-freedom-movement-and-residence
https://fra.europa.eu/en/eu-charter/article/45-freedom-movement-and-residence
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:02004L0038-20110616

Case study 2.
The nght to reside
In another
Member State




CtatTa 3 [loroBopy:

1. KoxeH rpomagasHuH Coro3y Ma€e nNpaBo BIIbLHO MepecyBaTUCA Ta NPOXMBATU Ha
TepUTOPIi AepXKaB-UNeHIB 3 YypaxyBaHHAM O6OMeXeHb Ta YMOB, BUKIALEHUX Y
JloroBopax Ta 3axofax, NMPUNHATUX 415 X BUKOHAHHS.

2. Axwo aia Coro3y BUABUTLCA HEOBXIAHOK ANA AOCATHEHHS L€l meTn, a JloroBopu
He nepefbayatoTb HEOBXIAHVX MOBHOBaXeHb, €Bponencbknin MNMapnameHT | Paja,
Al0YY BIANOBIAHO A0 3BMYaMHOI 3aKOHOAABYOI Mpoueaypu, MOXYTb MPUAHATA
NMONOXEHHS 3 METOK CMPUSHHSA 34IMCHEeHHIO Npas, 3a3HadeHnx y naparpadi 1.

3. Ans Tnx cammx uinemn, Wwo 1 T, Npo SKI AeTbca B NyHKTI 1, | kw0 JoroBopu He
nepeg6aynnm HeobxiAHMX NOBHOBaXeHb, Paga, Alvoun BIANOBIAHO AO CrneulanbHOI
3aKOHOZAABYOI rpouesypu, MoOXe TMPUAHATUA  3axo4M  LWOAO  COoulaNibHOro
3abe3neyeHHss 4YM coulanbHOro 3axucty. Paja nNpuMMae pilleHHA OAHOro/10CHO
NICAs KOHCYNbTauli 3 €Bponericbkm NapnaMmeHToM.

3aKoHoaaBcTBO €C:

1.[JoroBip nNpo ¢yHKUIOHYBaHHA €Bponencbkoro Cow3y BUYMHEHOro B Pumi
ABaAUATE M'ATOro AHA 6epe3Hs MICAUS POKY OfHa TUCAYa AEeB’ATCOT MATAECAT
CbOMOTO;

2.XapTis €sponercbkoro Cot3y Npo OCHOBHI NpaBa YpPOUUCTO NPOro/ioLLeHNn Ha
3acigaHHI €sponenicekol Pagm B Hiyul 7 rpyansa 2000 poky;

3.AnpekTnB Npo BuibHe nepecyBaHHa 2004/38/EC



KopoTke NoACHEeHHS:

Yci rpomagaHm €C Ta YneHn IXHIX CIMe MakoTb MPaBO BIIbHO MNepecyBaTUCH Ta
npoxmneatn B €C. Lle dyHAameHTanbHe NpaBo BCTaHOBAEHO cTtatTeto 21 Jjorosopy
npo ¢yHKUIOHYBaHHA €Bponericbkoro Coto3y Ta ctattero 45 XapTii EC Npo OCHOBHI
npasa .
YM0OBUM peani3auli npaBa Ha BIIbHE MepecyBaHHA Ta MPOXWMBAHHA Ha TepuTopll
AepXaB-uneHiB rpoMaasHamMmn €C Ta yneHamm IXHIX CIMen BUKIageH! B AupekTumsl
npo BIbHe nepecyBaHHA 2004/38/EC :

e pomagaHn EC MOXYTb MPOXMBATM B IHWIA KpaiHI EC 0 TpbOX MICAUIB 6e3

6yAb-AKNX BUMOT, KPIM HassBHOCTI AINCHOro NOcCBIAYeHHA 0cobu abo nacnopTa.
o6 nepebyBatn B IHWIA KpaiHI €EC 6inblie TPbOX MICAUIB, rpoMaasHun €C
MOBMHHI BIAMOBIAATA NEBHVMM YMOBAM 3a/1eXXHO BIJ CBOTrO CTaTycy (Hanpuknag,
MNPaUIBHMKM, CaMO3aliHATI 0CO6U, CTYAEHTU TOLLO), | iX MOXYTb MOMPOCUTM
BMUKOHATW aAMIHICTPATUBHI $OPMasIbHOCTI.

fpomagaHn €EC MatoTb MPaBoO Ha NOCTIVHE NPOXMBAHHSA B IHLWIN KpaiHI €C nicns
6e3nepepBHOro nerasabHOro NPOXVBAaHHA MPOTAroM M'ATU POKIB. BOHM MOXYTb
6yTV TUMYACOBO BIACYTHIMMK (Hampukiag, yepes XBOpoby, Ha HaBuaHHA a6o
yepes KOMaHAyBaHHS).

UneHwn cimelt rpomMagaH €C, sk rpoMagaHm €C, Tak | TpOMajAHN KpPaiH, Wo He
BXoAATb Ao €C, MaloTb MpaBo CynpoBOAXyBaTW abo npueAHYBaATUCA A0
rpoMagsH €C B IHLLIN gepxKaBl-uneH! EC. Ix MOXyTb NOMNPOCUTY BUKOHATW MEBHI
YMOBW a60 popManbHOCTI.

HacTynHI 0cobu BM3HaueH! B cTaTTl 2(2) AMPeKTUBIU K «OCHOBHI» YeHN CIM’i:

APY>X1Ha;
napTHep, 3 AKMM rpomMagdaHuH €C yknaB 3apeecTpoBaHe MapTHEPCTBO, Ha

OCHOBI 3aKOHOJABCTBA OyAb-AKOi AepXXaBW-4YneHa, $KWO 3aKOHOAABCTBO
NpUIAMaloYoi  JepXaBu-uneHa pO3rNsijaE 3apeecTpoBaHe MapPTHEPCTBO K
eKBIBaNEeHT Wby,

NPSMI HaLLaAKM BIKOM A0 271 poky abo nepebyBatoTb Ha YTPUMAHHI, @ TakoX TI 3
NOAPYXOKA abo NapTHepa, SK BU3HAYEHO BULLLE,;

APsSIMI POAVYI MO BUCXIAHIV IHIT, AKI 3HaXOAATbCSA Ha YTPUMAaHHI, a TaKoX
pPOANYI NOAPYXOKS abo NapTHepa, AK BU3HAYEHO BULLE.



https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX%3A12008E021
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX%3A12008E021
https://fra.europa.eu/en/eu-charter/article/45-freedom-movement-and-residence
https://fra.europa.eu/en/eu-charter/article/45-freedom-movement-and-residence
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:02004L0038-20110616

Article from the Treaty:

1. Every citizen of the Union shall have the right to move and reside freely within the
territory of the Member States, subject to the limitations and conditions laid down In
the Treaties and by the measures adopted to give them effect.

2. If action by the Union should prove necessary to attain this objective and the
Treaties have not provided the necessary powers, the European Parliament and the
Council, acting in accordance with the ordinary legislative procedure, may adopt
provisions with a view to facilitating the exercise of the rights referred to in
paragraph 1.

3. For the same purposes as those referred to in paragraph 1 and if the Treaties
have not provided the necessary powers, the Council, acting in accordance with a
special legislative procedure, may adopt measures concerning social security or
social protection. The Council shall act unanimously after consulting the European
Parliament.

EU legislation:

1. The Treaty on the Functioning of the European Union done at Rome on the
twenty-fifth day of March, in the year one thousand nine hundred and fifty-
seven;

2.The Charter of Fundamental Rights of the European Union solemnly proclaimed
by the European Council in Nice on 7 December 2000;

3.Free Movement Directive 2004/38/EC.



A brief explanation:

All EU citizens and their family members have the right to move and reside freely
within the EU. This fundamental right is established by Article 21 of the Treaty on the
functioning of the European Union and Article 45 of the EU Charter of Fundamental
Rights.

The conditions for the exercise of the right of free movement and residence within
the territory of the Member States by EU citizens and their family members are set
out in the Free Movement Directive 2004/38/EC:

« EU citizens can live in another EU country for up to three months without any
requirements other than holding a valid identity card or passport.

e In order to stay in another EU country for more than three months, EU citizens
have to meet certain conditions depending on their status (for example worker,
self-employed, student, etc.) and may be asked to comply with administrative
formalities.

» EU citizens have the right to permanent residence in another EU country after
legally residing there continuously for five years. They may be temporarily
absent (for example due to an illness, to study or because of a posting).

o Family members of EU citizens, either EU citizens or nationals of a non-EU
country, have the right to accompany or join EU citizens in another EU Member
State. They may be asked to comply with certain conditions or formalities.

The following persons are defined in Article 2(2) of the Directive as ‘core’ family
members:

o the spouse;

» the partner with whom the EU citizen has contracted a registered partnership,
on the basis of the legislation of any Member State, if the legislation of the host
Member State treats registered partnership as equivalent to marriage;

» the direct descendants who are under the age of 21 or are dependant as well as
those of the spouse or partner as defined above;

» the dependant direct relatives in the ascending line and those of the spouse or
partner as defined above.


https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX%3A12008E021
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX%3A12008E021
https://fra.europa.eu/en/eu-charter/article/45-freedom-movement-and-residence
https://fra.europa.eu/en/eu-charter/article/45-freedom-movement-and-residence
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:02004L0038-20110616

Case study 3.
The right to vote
andto stand as a

candidate at
elections to the
European
Parllament




CTaTtTs 3 KOHBEHLI:

1. KoxeH rpomagsaHuH Coto3y MA€e MpaBoO rosiocyBaTu Ta 6yTU KaHAWAATOM Ha
Bubopax Ao €Bponercbkoro MNapnameHTy B Aep>kaBl-YneHIl, B AKIA BIH abo BOHa
MPOXMBAE, Ha TUX CaMUX YMOBAX, L0 N TPOMaAAHM LIEl AepXXaBU.

2. YneHn €Bponelicbkoro MNapnameHTy 06MparoTbCs LUASXOM 3arasbHOro NpsiMoro
TAEMHOIO rO/10CYBaHHS.

3aKoHoaaBCcTBO €C:

1.PernameHT (EC, €EBpaTom) NO 1141/2014 E€Bponelicbkoro MapnameHTty Ta Paau
BIg 22 oBTHA 2014 poky npo ctaTyT | ¢IHAHCYBaHHA €BPOMENCcbKMX
MNOAITUYHUX NaPTINA | EBPONENCbKNX NONTUUYHUX GOHAIB;

2.93/109/EC AupektnBa Paan (EC-AMPEKTWVBW), siki BCTAHOBAOWTb AeTajlbHI
YMOBW ANS 3A4IACHEHHS NpaBa rosocy Ta BUCYBaHHS KaHAWAATIB Ha BMOOpax Ao
€BpOnericbkoro napaamMeHTy ans rpomaasH Cotosy, AKI MPOXMBAKOTb Y AepXKaBl-
YneHl, rpoMagAaHaMm AKOI BOHW He E€;

3.2002/772/EC, PiweHHsa Paan €spatomy (EU-DECISIONS), BHeceHHA 3MIH A0
3aKOHY NpoO BMOOPU NpeACTaBHUKIB €BpOM. MNapnaMeHT LWAAXOM 3aralbHOro
NPAMOro rofiocyBaHHSA, AoAaHuin Ao PiweHHsa /6/787/ECSC, €EEC, EBpaTom.



KopoTke NoACHEeHHS:

UneHn €EBponelicbKoro napiameHTy (genytatu €Bponap/iameHTy) NpeAcTaBasoTh
rpomMagsH KpaiH-uneHiB  €Bponeiicbkoro Coto3y. 3 1979 poky aenytatum
€BponapaiamMeHTy 06mpatoTbca 6e3nocepesHbO B AepXXaBax-yneHax BIANOBIAHO A0
HaLIOHaNbHOIro BU6OPUOro 3aKOHOAABCTBA KOXHOI KpaiHN-Y1leHa Ha EBPONEeNCbKINX
Bn6oOpax, AKI NOBMHHI BIANOBIAATU MeBHUM 6a30BMM CTaHAapTaM, BCTaHOBAEHUM
€BPONEerCbKM 3aKOHOAABCTBOM.

Kevicnr:

1.EcToHIs/ BepxoBHUA Cya/ 5-19-30

KniouoBi ¢pakTu cnpasu:

CrnpaBa CTOCYETLCA CKapr Ha HauloHanbHWiA BU6opunin komiteT EctoHii ( Vabariigi
Valimiskomisjon ) Bia Pomeo Kanaun, ocobu, sika 6yna 3acyaxeHa Ta 3apa3 BlA6yBae
AOBIYHe yB’A3HeHHs. lNaH Kanga HamaraBcs 3apeecTpyBaTUCA AK KaHAWAAT Ha
Bn6opax Ao €sponencbkoro napnameHty 20719 poky, y uyomy HauloHanbHWI
BMGOPUMI KOMITET BIAMOBMB. BIH CTBEpAXKYBaB, LU0 HALOHA/IbHUA 3aKOH (3akoH
Npo BM6OpPY A0 EBPOMECLKOro MapsiiaMeHTy), AKUA Mo36aBAAe BCIX YB'ASHEHUX
npaea 6anotyBatuca abo rosocyBaTv Ha BM6opax Ao €M (K | Ha IHWKX BU6GOpaXx),
nopywye KoHctutyuito, EKM/ 1a CFREU. ¥ wwupliomy KOHTeKCTI Ta cama ocoba
noana Kiibka yCriWHMX CKapr LWoAo Nnpas NOAVMHN YB'A3HeHUX B ECTOHII, ogHa 3
AKX npur3sena Ao piweHHs ECMJ Kalda npotu Ectonii (17429/10) wogo goctyny Ao
IHTepHeTy y B’A3HML.

KnioyoBe ropugnyHe NnUTaHHA:
Cys PpO3rnsiHyB MNWUTaHHA NpPO Te, 4YM CyMICHA 3abopoHa ANa  YBA3HEHUX
6anotyBaTnca Ha BUbopax Ao €sponapnameHTy KoHctuTyuli Ta CFREU.

Pe3synbTaTt cnpaBut:
Cya BIAMOBMB Yy 3af0BOJIEHHI CKapru. BIH 3acTocyBaB aHanoriyHe pileHHs,
npunHAaTe HUM y cnpasl y 2013 poul Wwoa0 BM60pIB 40 MICLEBUX OPraHiB BNaju, je
BIH MOCTAHOBMB, LIO, OCKUIbKM 0COba He MOXe BIIbHO MnepecyBaTUCs, €
HEPO3YyMHUM BUKIOYUTX NpaBo 6anotyBatuca ocobamu, £AKl  BIAOYBalOTb
MokapaHHa y BWUrnsgl nosbaBneHHs Bosl. [lanl B HbOMY 3a3HayeHo, Lo
BUK/IIOYEHHS 3 6anoTyBaHHS TWX, XTO rpybo nopywwrB npaBuaa ChAIIbHOMO
MNPOXMBAHHA, € 3aKOHHMM pILWEHHAM 3aKOHOAaBUSA. Y HbOMY 3a3HauyeHo, Lo
obmexeHHs Bignosiaae CFREU.
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2. Yexisi / KoHcTUTYLliHWiA cyg / M. US 14/14

KniouoBi ¢pakTum cnpasu:

Y tpaBHI 2014 poky B Yexii BIAbynncs Bnbopun o EBPONENCbLKOro napiamMeHTy. Y §
47 (2) 3akoHy N 62/2003 36. Ha Bubopax A0 EBponeincbkoro napaamenTy ( Zakon
o volbach do Evropského parlamentu ) BcraHoBneHo 5% Bubopunin 6ap’ep.
MosmBaul (cepes HMX MOMITMYHA NapPTIA, AKa He Npoiilia Yepes Bub6opunii 6ap’ep)
OCKap>XW/IN 3aKOHHICTb BU6OPIB y BuLioMy aaMIHICTpaTMBHOMY cyal. Y npouec
YXBaNEHHS PpIWEeHHA Bunii agMIHICTPATUBHWIA Cys BCTAHOBWB, LLO 3aKOHHICTb
BMbopuoro 6ap’epy € NUTaHHAM, ke Ma€ BUPIWNTY KOHCTUTYLIIHWIA CyA; TOMy
BOHW nepeganu cnpasy A0 KOHCTUTYLINHOrO cyay.

Mo3uBayl cTBepAXyBaau, LLO HAsABHICTb BMOOPUYOro 6ap'epy pobutb NpaBo rosiocy
HepIBHUM, OCKIIbKW [ON0CK BMOOPLIB MapTIM MEHLIOCTI He BPaxOBYHTbCA B
npoLeci nepeTBOPeHHs. PI3BHOMAaHITHICTb YneHIB €BPOMericbKoro napaameHTy €
6aXXxaHO Ta He 3arpoxye GyHKLIOHYBaHHIO EBPOMECbKOro napaamMeHTy, OCKIIbKY
obpaHI uYneHM EBPOMENCbKOro napaameHTy O6’€AHYHOTbCA Yy BeAUKI MOAITUYHI
rpynw.

KOHCTUTYLINHNI Cys CTBEpAXYBaB, LLO XO4a ICHYHOTb O6OB’SAI3KOBI AOKYMEHTMU
3aKOHOAaBCTBa EC, AKI peryntorTb BUO6OPU A0 EBPOMNENCHLKOro napiaMeHTy, KOXKHa
AepXaBa-yufleH peryae jgetanl BMO6oOpYoro npouecy cama. Bubopuuin nopir
BCTaHOBNeHUI y 14 13 28 aepxaB-yufeHIB. Bnbopunin 6ap'ep rapaHTye CyMICHICTb
06paHVX YneHIB EBPOMENCHKOro napiaMeHTy 3 AeSKUMU NOAITUYHUMU Fpynamu,
npeacTaBNeHMY B EBPOMNeriCbKOMY NapaaMeHTI.

PesynbTaT cnpaBu:

KoHCcTUTYWnHUIA  cys  Buplwme, wo 5% BubopYMiA  Hap'ep  BIAMOBIAAE
HaLIOHaNbHOMY 3aKOHOAABCTBY Ta 3akoHozaBcTBY EC. EBpPOMNEriCbKNI NapnameHT €
IHCTUTYLIED €C 13 CUNBHMMY MOBHOBAXXEHHAMW, TOMY 6aXaHO rapaHTyBaTu
CYMICHICTb 06paHMX YieHIB EBPONEriCbKOro napiaMeHTy 3 AeskKUMU NONITUYHUMN
rpynamu, npeacTaBneHMMU Bub6opuMM 6ap’epoM. BuKopucTaHHS BUGOPHOro
nopory ana 3abesneyeHHs 6e3nepebIiHOI po60TM EBPONENCHLKOro NapaaMeHTy He
€ MOPYLUEHHAM HI HauIOHaNbHOro npaBa, HI 3aKkoHojaBcTBa €C, OCKIIbKW JlE
nponopuliiHa cncTema npeAcTaBHULTBA.
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Article from the
Convention:

1. Every citizen of the Union has the right to vote and to stand as a candidate at
elections to the European Parliament in the Member State in which he or she
resides, under the same conditions as nationals of that State.

2. Members of the European Parliament shall be elected by direct universal

suffrage in a free and secret ballot.

EU legislation:

1.Regulation (EU, Euratom) No 1141/2014 of the European Parliament and of the
Council of 22 October 2014 on the statute and funding of European political
parties and European political foundations;

2.93/109/EC Council Directive (EU-DIRECTIVES), laying down detailed
arrangements for the exercise of the right to vote and stand as a candidate in
elections to the European Parliament for citizens of the Union residing in a
Member State of which they are not nationals;

3.2002/772/EC, Euratom Council Decision (EU-DECISIONS), amending the Act
concerning the election of the representatives of the European. Parliament by
direct universal suffrage, annexed to Decision 76/787/ECSC, EEC, Euratom.



A brief explanation:

Members of the European Parliament (MEPs) represent citizens of the European
Union member states. Since 1979, MEPs have been directly elected in the member
states under each member state’s national electoral law for European elections
which have to conform to certain basic standards set by European law.

Cases:

1.Estonia/ Supreme Court/ 5-19-30

Key facts of the case:

The case concerns a complaint against the Estonian National Electoral Committee
(Vabariigi Valimiskomisjon) by Romeo Kalda, a person who has been convicted and
Is currently serving life sentence in prison. Mr Kalda attempted to register as a
candidate in the 2019 European Parliament elections, which the National Electoral
Committee denied. He alleged that the national law (European Parliament Elections
Act) that denies all prisoners the right to stand as a candidate or vote in the EP
elections (as in other elections) violated the Constitution, the ECHR and CFREU. In a
wider context, the same person has submitted several successful complaints
regarding human rights of prisoners in Estonia, one of which resulted in the ECtHR
decision Kalda vs Estonia (17429/10) related to access to the Internet in prison.

Key legal question:
The Court considered whether the ban for prisoners on standing as a candidate at
European Parliament elections is compatible with the Constitution and CFREU.

Outcome of the case:
The Court denied the complaint. It applied an analogous decision it held in a case in
2013 related to local government elections, where it held that since the person
cannot move freely, it is not unreasonable to exclude the right to stand as
candidate for persons serving a prison sentence. It further stated that excluding
those from standing as candidates that have strongly violated rules of living
together is a legitimate decision by the legislator. It stated that the limitation is in
compliance with CFREU.
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2. Czech Republic / Constitutional Court / PL. US 14/14

Key facts of the case:

In May 2014, elections to the European Parliament were held in the Czech Republic.
In § 47 (2) of the Act No. 62/2003 Coll. on Elections to the European Parliament
(Zakon o volbach do Evropského parlamentu) a 5% electoral threshold is set. The
plaintiffs (among them a political party that did not succeed due to the electoral
threshold) contested the legality of the elections before the Supreme
Administrative Court. During the decision-making process, the Supreme
Administrative Court found that the legality of the electoral threshold is a question
that has to be decided by the Constitutional Court; therefore, they had the case
transferred to the Constitutional Court.

The plaintiffs argued that the existence of the electoral threshold makes the right to
vote unequal because the votes of minority parties’ voters are not taken into
consideration in the conversion process. The diversity of European Parliament
members is desirable and does not threaten the functioning of the EU Parliament
because elected members of the EU Parliament associate in larger political groups.
The Constitutional Court argued that although there are binding documents of EU
law regulating elections to the EU Parliament, every Member State regulates the
details of the election process itself. The electoral threshold is established in 14
out of 28 Member States. The electoral threshold guarantees the compatibility of
elected members of the EU Parliament with some of the political groups
represented in the European Parliament.

Outcome of the case:

The Constitutional Court decided that the 5% electoral threshold is in conformity
with national and EU law. The European Parliament is an EU institution with strong
powers and it is desirable to guarantee the compatibility of elected members of the
EU Parliament with some of the political groups represented by the electoral
threshold. Using the electoral threshold in order to ensure the smooth functioning
of the European Parliament is a breach of neither national nor EU law, since a
proportional representation system is in place.
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Case study 4.
The nght to vote
andto standas a
candidate at
municipal
elections.




CTaTtTs 3 KOHBEHLI:

KoxeH rpomagsHuH Coro3y Ma€e npaBo ronocyBatm Ta 6yTuM KaHAMAATOM Ha
MYHILMManbHUX BUOOpax y Aep>KaBI-yJieHl, B AKIA BIH ab0 BOHa MPOXWBAE, Ha TUX
CaMMX YMOBaAX, LLO I TPOMaAsiHU LIEl Aep>KaBu.

3aKoHoaaBcTBO €C:

1.XapTia ocHoBHUX npas €C;

2.oroBip Npo ¢yHKLIOHYBaHHS €Bponelricbkoro Corosy;

3.Anpexktnea Pagn 2013/19/€C Big 13 TpaBHa 2013 poky npo aganTauito
Avipektnen 94/80/€C, WO BCTAaHOBIOE AeTanbHI MexaHI3MWU peani3auli npasa
rosocy Ta npaBa 6anoTyBaTMCA Ha MyHIUUNanbHUX BMBOpax rpomaasHamm
Coto3y, AKI NPOXMBaOTL Yy Aep>XKaBI-Y/ieHl, Lo He € YieHoMm €C...;

4.Pe3ontouis €sponeiicbkoro lMapnameHty BIg 11 anuctonaga 2015 poky npo
pedopmy Brb6opUoro npaea €epornericbkoro Cotosy (2015/2035(INL));

5.BucHoBOK KomiTeTy perioHIB "3MILHEHHS rpomagaHcTBa €C.  CnpuUsiHHS
BM6OpUMM NpaBam rpomagsaH €C".



KopoTke NoACHEeHHS:

Lls cratTa BIAMOBIAAE npaBy, rapaHtoBaHomy crtatreto 20(2) Jdorosopy npo
dyHKLIOHYBaHHA €Bponelicbkoro Coro3y (AMB. Takox npasosy 6asy B ctaTTi 22
JoroBopy npo ¢yHKUIOHYBaHHA EBporneinicbkoro Corosy ANs yxBaneHHs AeTaNbHUX
JIOMOBJ/IEHOCTEW LOAO0 34INCHEHHS LIbOro npaBa). BignosigHo o ctatT 52(2) XapTii,
BOHA 3aCTOCOBYETLCA Ha YMOBAaXx, BU3HAYEHUX Y LMX CTaTTAX [Jorosopis.

Kencu:

1.EcToHIs/ BepxoBHUA Cya/ 5-19-30

KniouoBi ¢pakTu cnpasu:

CrnpaBa CTOCYETLCA CKapr Ha HauloHanbHWi BU6opunin komiteT EctoHii ( Vabariigi
Valimiskomisjon ) Bia Pomeo Kanaun, ocobu, sika 6yna 3acyaxeHa Ta 3apa3 BlA6YBae
AOBIYHe yB’A3HeHHs. lNaH Kanga HamaraBcs 3apeecTpyBaTUCA K KaHAWAAT Ha
Bnb6opax Ao €sponenicbkoro napnameHty 2019 poky, y uyomy HauloHanbHWI
BMGOPUMIA KOMITET BIAMOBMB. BIH CTBEpAXKYBaB, LU0 HALIOHA/bHWIA 3aKOH (3aKoH
npo BM6OpPY A0 EBPOMECLKOro rMapfiaMeHTy), AKUA Mo36aBAAe BCIX YB'ASHEHUX
npaBa 6as0TyBaTLCA abo rosocyBaTh Ha BM6opax 40 €M (AK | Ha IHWNX BUBOpPaXx),
nopywye KoHctuTyuito, EKM/ 1a CFREU. ¥ wwnpliomy KOHTeKCTI Ta cama ocoba
noAana Kiibka yCrIWHMX CKapr LWoAO NpaB NHOAMHN YB'A3HeHUX B ECTOHII, ogHa 3
AKX npur3sena Ao piweHHs ECMJ Kalda npotu Ectonii (17429/10) wogo goctyny Ao
[HTepHeTy y B’A3HWLI.

KniouoBe opyanyHe NUTaHHS:
Cys PpoO3rnsiHyB MNWUTAHHA NpPO Te, 4YM CyMICHA 3abopoHa ANs YBA3HEHUX
6anotyBaTnca Ha BUbopax Ao €EsponapnameHTy KoHctuTyuli Ta CFREU.

Pe3ynbTaTt cnpaBu:
Cys BIAMOBMB Yy 3aJ0BO/MIEHHI CKapru. BIH 3acTocyBaB aHaNOrivHe pILLeHHS,
npunHAaTe HUM y cnpasl y 2013 poul Wwoz0 BM60pIB A0 MICLEBUX OPraHiB BNaju, je
BIH MOCTAaHOBMB, LU0, OCKUIbKM 0COb6a He MOXe BIIbHO MnepecyBaTUCs, €
HEepPO3yMHUM BUKIOYUTX NpaBo 6anotyBatuca ocobamu, €Kl BlAOYBalOTb
NoKapaHHA Yy BUrAsgl nosbaeneHHs Bojl. [lanl B HbOMY 3a3HayeHo, LWO
BUK/IOYEHHST 3 6anoTyBaHHSA TUX, XTO rpybo nopywuB npaBuaa ChAIIbHOMO
NPOXMBAHHA, € 3aKOHHMM PpILWEHHAM 3aKOHOAaBUSA. Y HbOMY 3a3HayeHo, Lo
obmexeHHs Bignosiaae CFREU.
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Article from the
Convention:

Every citizen of the Union has the right to vote and to stand as a candidate at
municipal elections in the Member State in which he or she resides under the same
conditions as nationals of that State.

EU legislation:

1.EU Charter of Fundamental Rights;

2.The Treaty on the Functioning of the European Union;

3.Council Directive 2013/19/EU of 13 May 2013 adapting Directive 94/80/EC
laying down detailed arrangements for the exercise of the right to vote and to
stand as a candidate in municipal elections by citizens of the Union residing in a
Member State of wh...;

4.European Parliament resolution of 11 November 2015 on the reform of the
electoral law of the European Union (2015/2035(INL));

5.0pinion of the Committee of the Regions on ‘Strengthening EU citizenship:
promotion of EU citizens’ electoral rights’.



A brief explanation:

This Article corresponds to the right guaranteed by Article 20(2) of the Treaty on
the Functioning of the European Union (cf. also the legal base in Article 22 of the
Treaty on the Functioning of the European Union for the adoption of detailed
arrangements for the exercise of that right). In accordance with Article 52(2) of
the Charter, it applies under the conditions defined in these Articles in the
Treaties.

Cases:

1.Estonia/ Supreme Court/ 5-19-30

Key facts of the case:

The case concerns a complaint against the Estonian National Electoral
Committee (Vabariigi Valimiskomisjon) by Romeo Kalda, a person who has been
convicted and is currently serving life sentence in prison. Mr Kalda attempted to
register as a candidate in the 2019 European Parliament elections, which the
National Electoral Committee denied. He alleged that the national law (European
Parliament Elections Act) that denies all prisoners the right to stand as a
candidate or vote in the EP elections (as in other elections) violated the
Constitution, the ECHR and CFREU. In a wider context, the same person has
submitted several successful complaints regarding human rights of prisoners in
Estonia, one of which resulted in the ECtHR decision Kalda vs Estonia (17429/10)
related to access to the Internet in prison.

Key legal question:
The Court considered whether the ban for prisoners on standing as a candidate
at European Parliament elections is compatible with the Constitution and CFREU.

Outcome of the case:
The Court denied the complaint. It applied an analogous decision it held in a case
in 2013 related to local government elections, where it held that since the person
cannot move freely, it is not unreasonable to exclude the right to stand as
candidate for persons serving a prison sentence. It further stated that excluding
those from standing as candidates that have strongly violated rules of living
together is a legitimate decision by the legislator. It stated that the limitation is in
compliance with CFREU.




Case study 5.
The nght to good
administration.




CTaTtTsa 3 KOHBEHLYI:

1. KoxHa ocoba Mae npaBo Ha Te, WO6 ii cNpaBy pPO3rnsjannca HeynepeakeHo,
CnpaBejMBO Ta NMPOTArOM PO3YMHOrO CTPOKY YCTaHOBaMUu, opraHamm, cayxbamm
Ta areHTctBamu Coto3y.

2. Lle npaBoO BKJIOYaE:

(a) mpaBo KOXHOI 0CO6U 6YTU MOYYTO A0 BXUTTA 6YAb-AKMX IHAMBIAYANbHUX
3ax04IB, IKI MOXYTb HEraTUBHO BMJ/IMHYTM Ha Hel Un Hef,

(b) mpaBo koxHOI 0CO6W Ha AOCTyn A0 CBOro dariny 3 AOTPUMAHHAM 3aKOHHUX
IHTepeciB KOHPIAEHLINHOCTI Ta NpodecCIiHOI Ta AINOBOI TAEMHULI;
(c) 0boB'A30K AaAMIHICTPALLi O6I'PYHTYBATU CBOT PILLEHHS.

3. KoxHa ocoba Mae npaBo Ha BigWwKoAyBaHHA Co30M 6yAb-SKOI LIKOAW,
3aMoAIAHOI MOro IHCTUTYLISAMU abo MOoro ciyxx60BUSAMM MNI4 Yac BUKOHAHHSA CBOIX
060B’A3KIB, BIAMNOBIAHO A0 3araabHUX MNPUHUMMNIB, CAIIbHUX ANS 3aKOHOAABCTBA
Aepxas-uneHiB.4. KoxHa ocoba Moxe 3BepHYTUCA A0 ycTaHOB CO3y OAHIED 3 MOB
JloroBopiB | MOBVMHHA OTPUMAaTU BIAMOBIAb LIEH XX MOBOIO.

3aKoHoAaBCTBO EC:

1.JoroBip nNpo ¢yHKUIOHYBaHHA €Bponencbkoro Cow3y, BUMHEHUR Yy Pumi
ABajLUATb M'ATOro 6epesHs Tncsya AeB'aTcoT N'ATAECAT CbOMOro poky;

2.npekTtuea (EC) 2017/1371 €Bponeiicbkoro MapnameHTy Ta Pagm BiAg 5 AnnHa
2017 poky npo 60poTbby 3 LIAaxpancCTBOM, WO 3aBAAE LUKOAN (PIHAHCOBUM
IHTepecam Coto3y 3a AO0MOMOro KPUMIHaAbLHOro NpaBa;

3.Pe3ontoyia  €Bponericbkoro napnameHty Blg 15 cauyHa 2013 poky 3
pekoMeHzauiAaM  Komicli  WoAO 3akOoHy Mpo aAMIHICTPATMBHY MpoLeaypy
€sponericbkoro Cotosy (2012/2024(INL));

4.PernameHT (EC, €EBpatom) N2 883/2013 Esponericbkoro MapnameHTty Ta Paau
B14 11 BepecHsa 2013 poky WoA0 po3cnigyBaHb, WO MPOBOAATLCA EBPOMNENCHKNM
odicoM no 60poTk6I 3 waxpacteom (OLAF), |1 npo ckacyBaHHa PernameHTty (€EC)
N© 1073/1999 €Bponeiicbkoro MapnameHTy.



KopoTke NoACHEeHHS:

Cratta 41 rpyHTYeTbCA Ha ICHyBaHHI Coto3y K Cy6’eKTa BepXOBeHCTBa Mpasa,
XapaKTepuCTUKM SIKOro 6ynm po3pobsieHI B CyAOBIA MpakTULI, $SKa, 30Kpema,
3aKpInuaa HanexHe aAMIHICTPYBaHHS K 3aranbHWiA NpuHUMN npasa (ave.,
30KkpeMa, piweHHs Cyay €C Big 31 6epesHa 1992 poky y cnpasl C-255/90 P Burban
[1992] ECR |-2253 T1a piweHHs Cyay nepLuoi HcTaHui Big 18 BepecHs 1995 poky y
cnpasi T-167/94 Nolle [1995] ECR 1I-2589 ta 9 nunus 1999 poky y cnipaei T -231/97
New Europe Consulting Ta Hwn [1999] ECR 1-2403). ®opmy/itoBaHHS LibOro npasa B
nepLivx ABox ab3aLax € pesybTaToM MnpeLeAeHTHOro npasa (piweHHs Cyay Big 15
x0BTHa 1987 poky y cripasl 222/86 Heylens [1987] ECR 4097, nyHkT 15 miacras,
pileHHs Big 18 xoBTHA 1989 poky y cnpasi 374/87 Orkem [1989] ECR 3283,
piweHHs B4 21 nanctonaga 1991 poky y cnpael C-269/90 TU Miinchen [1991] ECR I-
5469 Ta piweHHsA cyay nepLuoi IHCTaHUIi BI4 6 rpyaHs 1994 poky y cnpasi T-450/93
Lisrestal [1994] ECR II-1177, 18 BepecHs 1995 poky y cnpasi T-167/94 Nolle [1995]
ECR 11-2589), a dopmyntoBaHHS 040 060B’A3KY HAAATW MPUUNHN MOXOAUTL 3l
ctatTi 296 Jorosopy npo ¢yHKLIOHyBaHHA €Bporeiicbkoro Cotosy. (mop. Takox
npasoBy 6a3y B cTatTl 298 [loroBopy Npo $yHKLIOHYBaHHA €Bponencbkoro Cotosy
ANS MPUAHATTSA 3aKOHOAABCTBA B IHTepecax BIAKPUTOI, edekTUBHOI Ta He3anexHoi
€BPONECLKOT agMIHICTPaLLi).
MyHKT 3 BIATBOPHOE MNpaBO, rapaHToBaHe 3apa3 cTtatteto 340 Jorosopy npo
byHKLUIOHYBaHHA €EBponelicbkoro Cotosy.
MyHKT 4 BIATBOPIOE MpPaBo, rapaHToBaHe HUWHI cTatTeto 20(2)(d) 1 ctatrero 25
Aorosopy npo ¢yHKLIOHYBaHHS €Bponelicbkoro Cotosy. BignosigHo Ao cratTi 52(2)
XapTIi LI NpaBa 3aCTOCOBYOTLCA Ha YMOBaX | B MeXax, BU3HaueHnx Jjorosopamu.
MpaBo Ha ebeKTMBHMI 3aCI6 NPaBOBOro 3aXUCTY, iIKe € BaX/IMBMM acnekToOM LibOoro
NMUTAHHSA, rapaHTYeTbCA cTaTTeto 47/ L€l XapTii.
1.[oroBip npo ¢yHKUIOHYBaHHA €Bponericbkoro Coro3y, BUYMHEHUA Yy Pumi
ABajLUATb M'ATOro 6epesHs Tncsya AeB'aTcoT N'ATAECAT CbOMOro poky;
2.AnpekTtuea (EC) 2017/1371 €Bponeiicbkoro MapnameHTy Ta Pagnm Big 5 AnnHa
201/ poky npo 60poTbby 3 LIaxpancCTBOM, WO 3aBAAE LUKOAN (PIHAHCOBUM
IHTepecam Coto3y 3a A0MOMOro KPpUMIHaAbLHOrO NpaBa;
3.Pe3ontoua  €Bponericbkoro napnameHty Big 15 cuHa 2013 poky 3
pekoMeHzauiaMu  KoMmicCli  WoAO 3aKOoHy Mpo aAMIHICTPATMBHY Mpoleaypy
€sponericbkoro Cotosy (2012/2024(INL));
4.PernameHT (EC, €EBpatom) N2 883/2013 Eeponelicbkoro MapnameHTty Ta Paau
B14 11 BepecHsa 2013 poky LWoA0 po3cnigyBaHb, WO MPOBOAATLCA EBPOMNENCHKNM
odicoM no 60poTk6I 3 Wwaxpancteom (OLAF), | npo ckacyBaHHsa PernameHTty (€EC)
N© 1073/1999 €Bponeiicbkoro MapnameHTy.




Kevicnr:

1.ManbTa / AGMIHICTPaTUBHUI TPpMGYHan 3 nepernsay CyaoBuX pilleHb

KniouoBi ¢pakTun cnpasu:

3aABHMUA Ta 11 MOKIMHWWA 4ONOBIK npuabann MamHo depe3 emobitesvc 14
nncrtonaga 1980 poky, ske BUKOPUCTOBYBANOCs AK 6yANMHOK AN BIANOYMHKY HElo Ta
il pognHoto. 24 nuctonaga 2020 poky 3asaBHMUS Ta il YONOBIK MoYany rnogaBaTu
3asBKy 3a cxemoro 20719 poky «[MpmabaHHA NPSMOro TMM4YacOBOro BONOAIHHSA»
(DDT), sika Ao3BONAE 0cobaM, AKI MakOTb BAACHICTb Yepe3 eMbITeB3UC, NpuadaTu ii
Ta TakKUM YNHOM OTPUMATM NOBHE MPaBOo BAACHOCTI HA HEPYXOMICTb. BNACHICTb.

Mg yac po3rnsgy 3asBM YOMOBIK HApPOAHOro JenyTtata mnomep, 3aavLMBLUN
3a89BHMLIO YHIBEpCanbHOW cnagkoemuueto. 12 cepnHa 2021 poky npo nogito 6yno
NOBIAOM/IEHO 3eMe/ibHe YNpPaBaIHHA — BIAAIN 13 BHeceHHA AAT. 1 atoTtoro 2022 poky
3emMesnibHe YMpaBlHHA MOBIAOMUAO 3asaBHMUIO, WO 1i 3asBky Ha JAAT 6yno
BIAXNAEHO NINCTOM BIA 22 ciuHA 2022 poky. XoAHOI KOHKPEeTHOI MPUYMHA BIAMOBM
He 6yno 3a3Ha4yeHo, 6yNI0 AnLIe 3a3HAYEHO, WO 3a89BHMLUA He BIAMNOBIAAE BMMOram
cXemu.

3asBHMK OCKapXMB pILeHHA 3emenbHOro ynpasiiHHA B CyAl aAMIHICTPaTUBHOIO
nepernagy, crBepgkyroun, wo OpraH He 3MIr MOACHUTU MPUYUHWN BIAXWUNEHHSA
3as89BN. TakUM YMHOM, 3asBHUK NPOCMB TpMbyHan ckacyBaTW PILEHHS, OCKIIbKU
BOHO He 6y/10 MOTUBOBAHMM | MOPYLUYBaNO MPUHLNNM HANEXHOro YNpPaBAIHHS.
OcHoBHe npaBoBe N1TaHHA, Ake noctasms Cya;

Yy HajaB 3eMenbHW OpraH AOCTaTHIO IHPOpMaLIto, WO MIATBEPAXYE WOro
PILLEHHS BIAXWAUTY 3aaBKy? Y 6yno ue piweHHsA nopyweHHsaM ctaTTi 41 XapTii €C
LLLOAO MNPUHLMMY HANeXHOro agMIHICTPYBAHHA?

Pe3ynbTaTt cnpaBut:
TprnbyHan BCTaHOBWB, LLO 3eMe/IbHUI OpraH He BKa3asB NPUYnHN, YOMY 3asBY 6yso
BIAXW/IEHO, | WO B PILWEHHI 6paky€e MIHIManbHOroO PIBHA MOTMBALII, KU NOBUHEH
HaZaTV AepXXaBHUIA opraH. Lle NosACHIETLCS TUM, LLO FPOMaASHWH NOBUHEH MaTu
MOX/IMBICTb BU3HAYUTU, YN MOXHA OCKAPXWUTU PILLIEHHS, NPUAHATE Aep>XaBHUM
opraHom. Hacnpasgl nNpo NpUYMHW BIAMOBW 3aABHUK JAI3HaBCA Auvwle nig 4yac
anensauli Ta 3 IHILlaTen TprubyHany.

Y cBoeMy piweHHI TpubyHan nocnaeca Ha cTtatTio 471 XapTii €C npo npaBo Ha
HaneXxHe ynpas/iHHA, 3rAHO 3 AKOK aAMIHICTpaUIs MOBMHHA MOACHKOBATU CBOI
piLeHH:A Ta 6a3yBaTu iIX Ha TOYHMX PakTax. Bpaxosyroum ue, TpnbyHan 3BepHyBCH
A0 3eMeNnbHOl Bnagu 3 MPOXaHHAM MOBTOPHO MepernsHyTn 3afBy Ta HajaTw
3asABHVIKY AeTabHy IHpopMaLto.




2.NMonbuia / BoeBoACbKWIA agMIHICTpaTUBHUI cyAa y LeuunH: / Il SAB/Sz 41/22

KniouyoBi ¢pakTun cnpasu:

1 notoro 2021 poky PS Hagichas 3anuT 40 MyHILUMNaniTeTy 0. M. o0 pO3KPUTTS
ny6nvHoi IHpopMaLli B YaCcTUHI HaZaHHSA oMy IHGopMaLli NPo BUTPATU, MOHECEHI
Ha PeMOHT Ta yTpMMaHHsa goporu. Jinctom Big 11 ntotoro 20271 poky MyHILmnaniTet
HagaB IHGopmauito PS. MpoTe, Ha AyMKYy CKapXHUKa, IHGOpmMaLisa, oTpUMaHa BIj,
opraHy Bnagm, 6yna HeTo4uHolto, | 2 6epesHa 20271 poky CKapXXHUK HanpaBmnB OpraHy
JINCT 3 NPOXaHHAM YTOYHUTU HagaHy IHPopmauio. OpraH y aucTl Big 29 KBITHA
20271 poky Hagas INM.C. LOKyMeHTU Ta IHWY IHGOopMaLO LWOAO NOro 3annTy.

Y pe3ynbTaTi 1. C. nogas ckapry Ha 6e34i9/IbHICTb Mepa MICTa Ta MyHIuunanitety M.
LLLOAO MOro 3asiBM NPO PO3KPUTTA Ny6AIYHOI IHGOopMaL.

Y piweHH BIg 1 yepsHa 2022 poky LLeunHCbKUA BOEBOACBKMIA aAMIHICTPATUBHUN
CyZA NOCTaHOBWB, LLIO Mep MICTa Ta MyHIuyunanitety M. 6yB 6e34191bHUM Yy pO3rasg|
3anuTy 3asfBHWKA. B O6rPyHTYBaHHI 3a3HayeHo, L0 MICbKWIA ronoBa MOpyLUnB
NpPaBO Ha HanexHe yrnpaslHHSA, BU3HadeHe cT. 41 XapTii - cys niAKpecauns, LWO
KOXHa crnpaBa Mae 6yTn po3rfasHyTa MpPOTAroM PO3YMHOro cTpoky. [MpoTte cya
BM3HaB, WO U 6e34I91bHICTb He Byna KpyyyLLoHo.

OcHOBHe rnpaBoBe NUTaHHSA, Ake noctasme Cyg;

KntouoBMM acnekToM pILLeHHs CTasio BBeAeHHS BU3HaYeHHs 6e3/I/1bHOCTI OpraHiB
Aep>KaBHOI BNajn B YaCTUHI NPOAOBXEHHS CTPOKY PO3rnsijy 3BepHEeHb rPOMajsH.
Cys BKasaB, WO 6e34I9/1IbHICTb OpraHy BAaAW, SKa MONATraE y HEBUMKOPUCTAHHI
KOMMeTeHLi, SKOK 3a HasiBHOCTI NPaBOBMX O6CTaBMH OpraH BAaAuv 3060B’s3aHUIN
CKOPUCTATUCHA, € KOHKPETHWUM MpPOsiIBOM HEernpaBOMIPHOI MOBEAIHKN Ny6aIvyHOI
aAMIHICTPaLi, WO CTaHOBUTb NopyLueHHs cT. 41 CtaTyTy.

Pe3ynbTaTt cnpaBut:

CyA BCTaHOBWIB, LLO MICBKUIA Fol0Ba CnocTepiras 3a 6e34ianbHICT. ¥ nepiog 3 2 no
29 kBITHA 20271 poky. Cya Haronocvs, WO TakWiA rneplog 6e34I9/1bHOCTI MOXe
po3rnsajaTnca Ak 6e3hIanbHICTb, SKa npu3Bena Ao nopyweHHa cT. 471 CraTtyTty.
TakuM YnHOM, cya npucyams PS BIALWIKOAYBaHHSA BUTPAT Ha CyAOBUIA npouec y
po3mipl 597,00 3n0TMX | 3060B°A3aB Mepa PO3rAsHYTU KaonoTaHHa PS npotarom
30 AHIB 3 AHS OTPVMMAHHSA OCTaTOYHOrO PILLEHHS.



Article from the
Convention:

1. Every person has the right to have his or her affairs handled impartially, fairly and
within a reasonable time by the institutions, bodies, offices and agencies of the
Union.

2. This right includes:
(a) the right of every person to be heard, before any individual measure which would
affect him or her adversely is taken;

(b) the right of every person to have access to his or her file, while respecting the
legitimate interests of confidentiality and of professional and business secrecy;

(c) the obligation of the administration to give reasons for its decisions.

3. Every person has the right to have the Union make good any damage caused by
its institutions or by its servants in the performance of their duties, in accordance
with the general principles common to the laws of the Member States.4. Every
person may write to the institutions of the Union in one of the languages of the
Treaties and must have an answer in the same language.

EU legislation:

1. The Treaty on the Functioning of the European Union done at Rome on the
twenty-fifth day of March, in the year one thousand nine hundred and fifty-
seven;

2.Directive (EU) 2017/1371 of the European Parliament and of the Council of 5 July
2017 on the fight against fraud to the Union's financial interests by means of
criminal law;

3.European Parliament resolution of 15 January 2013 with recommmendations to the
Commission on a Law of Administrative Procedure of the European Union
(2012/2024(INL)); 7

4.Regulation (EU, Euratom) No 883/2013 of the European Parliament and of the
Council of 11 September 2013 concerning investigations conducted by the
European Anti-Fraud Office (OLAF) and repealing Regulation (EC) No 1073/1999
of the European Parliament.




A brief explanation:

Article 41 is based on the existence of the Union as subject to the rule of law
whose characteristics were developed in the case-law which enshrined inter alia
good administration as a general principle of law (see inter alia Court of Justice
judgment of 31 March 1992 in Case C-255/90 P Burban [1992] ECR I-2253, and
Court of First Instance judgments of 18 September 1995 in Case T-167/94 Nolle
[1995] ECR 1I-2589, and 9 July 1999 in Case T-231/97 New Europe Consulting and
others [1999] ECR 1I-2403). The wording for that right in the first two paragraphs
results from the case-law (Court of Justice judgment of 15 October 1987 in Case
222/86 Heylens [1987] ECR 4097, paragraph 15 of the grounds, judgment of 18
October 1989 in Case 374/87 Orkem [1989] ECR 3283, judgment of 21 November
1991 in Case C-269/90 TU Munchen [1991] ECR I-5469, and Court of First Instance
judgments of 6 December 1994 in Case T-450/93 Lisrestal [1994] ECR II-1177, 18
September 1995 in Case T-167/94 Nolle [1995] ECR 11-2589) and the wording
regarding the obligation to give reasons comes from Article 296 of the Treaty on
the Functioning of the European Union (cf. also the legal base in Article 298 of the
Treaty on the Functioning of the European Union for the adoption of legislation in
the interest of an open, efficient and independent European administration).
Paragraph 3 reproduces the right now guaranteed by Article 340 of the Treaty on
the Functioning of the European Union.

Paragraph 4 reproduces the right now guaranteed by Article 20(2)(d) and Article 25
of the Treaty on the Functioning of the European Union. In accordance with Article
52(2) of the Charter, those rights are to be applied under the conditions and within
the limits defined by the Treaties.

The right to an effective remedy, which is an important aspect of this question, is
guaranteed in Article 47/ of this Charter.



Cases:

1.Malta / The Administrative Review Tribunal

Key facts of the case:

The applicant and her late husband acquired a property via emphyteusis on 14
November 1980 which was used as a holiday home by her and her family. On 24 of
November 2020, the applicant and her husband began an application under the
2019 scheme “For the Purchase of Direct Temporary Dominion” (DDT), which
allows individuals who have a property via emphyteusis to purchase it and thus
obtain full ownership of the property.

During the process of the application, the M.P.’s husband passed away, leaving the
applicant as universal heir. On 12 August 2021, the Land Authority - the department
handling DDT applications, was notified of the event. On 1 February 2022, the
Lands Authority informed the applicant that her DDT application had been rejected
via a letter dated 22 January 2022. No specific rejection reason was mentioned, it
simply stated that the applicant did not meet the scheme requirements.

The applicant challenged the Lands Authority decision before the Administrative
Review Tribunal arguing that the Authority failed to explain its reasoning for rejecting
the application. The applicant, therefore, asked the Tribunal to revoke the decision
since it was not motivated and in violation of the principles of good administration.
Key legal question raised by the Court:

Did the Land Authority provide sufficient information that justify its decision to reject
the application? Was the decision in violation of Article 41 of the EU Charter on the
principle to good administration?

Outcome of the case:
The Tribunal found that the Land Authority failed to provide the reasons why the
application was rejected and that the decision lacked the minimum level of
motivation a public entity must provide. This is because a citizen should be in a
position to determine whether it is possible to appeal a decision made by a public
authority. In fact, the applicant learned the reasons for the refusal only during the
appeal and at the Tribunal's initiative.

In its decision, the Tribunal referred to Article 41 of the EU Charter on the Right to
Good Administration, under which the administration must explain its decisions and
base them on accurate facts. Considering this, the Tribunal requested the Land’s
Authority to review the application again, and to provide the applicant with detailed
information.




2. Poland / Voivodship Administrative Court in Szczecin / Il SAB/Sz 41/22

Key facts of the case:

On 1 February 2021, P.S. sent a request to the Municipality of M. for disclosure of
public information, in the scope of providing him with information on the expenses
incurred for the renovation and maintenance of the road. By letter of 11 February
2021, the Municipality provided information to P.S.. However, in the complainant's
opinion, the information obtained from the authority was imprecise, and the
complainant sent a letter to the authority on 2 March 2021, requesting that the
information provided be clarified. The authority, in the letter of 29 April 2021,
provided P.S. with documents and other information related to his request.

As a result, P. S. filed a complaint against the inactivity of the Mayor of the City and
Municipality of M. related to his application for disclosure of public information.

By the judgment of 1 June 2022, the Szczecin Voivodship Administrative Court held
that the Mayor of the Town and Municipality M., had been inactive in examining the
applicant's request. The justification indicated that the Mayor violated the right to
good administration specified in Art. 41 of the Charter - the court underlined that
each case must be heard within a reasonable time. However, the court found that
this inaction was not blatant.

Key legal question raised by the Court:

A key aspect of the judgment was the introduction of a definition of inactivity of
public authorities in the context of extension of the term of examination of citizen's
applications.

The Court indicated that the inactivity of the authority consisting in not using the
competence which, due to the existence of legal circumstances, the authority is
obliged to use, is a specific manifestation of the illegal behaviour of public
administration, constituting a violation of Art. 41 of the Charter.

Outcome of the case:
The court found that the Mayor remained inactive in the period from 2-29 April
2021. The court emphasized that such a period of inactivity may be considered as
inaction resulting in the violation of Art. 41 of the Charter. Therefore, the court
awarded reimbursement of the cost of court proceedings to P.S. in the amount of
PLN 597.00 and obliged the Mayor to examine P.S.” request within 30 days from
the date of receipt of the final judgment.




Case study 6.
The nght to refer
to EU institutions.




Case study 7.
Thernghtto
consular
protection.




CTaTtTsa 3 KOHBEHLYI:

KoxxeH rpomagaHunH Coto3y Ha TepUTOpPIT TPeTbOoI KpaiHW, B AKIN He npejcTaBneHa
Aep>xaBa-ysieH, rpoMagaHMHOM SKOT BIH ab0 BOHa €, Ma€ NpPaBo Ha 3axXUCT 3 oKy

ANMIOMATUYHUX abo KOHCY/NbCbKUX OpPraHiB 6yab-sikOi Aep>XaBu-UfieHa Ha TUX
CaMMX YMOBaX. Ik TPOMAaAAHN L€l Aep>XXaBU-YneHa.

3aKoHoaaBCcTBO €C:

1.XapTia €C npo OCHOBHI Npaga;
2.AnpekTnBy €C WOAO KOHCY/NbCbKOro 3axXMUCTy €EBPOMNEriCbKUX rpomMagsaH 6e3

NpeACTaBHULTBA, Kl XNBYTb abo NOAOPOXYOTb 3a Mexamun €C


https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1525092072932&uri=CELEX:12016P046

KopoTke NoACHEeHHS:

KOHCYNbCbKMIA 3aXUCT — Lie A0OMOMOra, siKy Aep>kaBa HaJa€ CBOIM rpoMagsaHam, skl
NPOXVBatOTb abo NOAOPOXYOTb 38 MeXaMn CBOEI KpaiHW, KOJIN BOHW MOTPebyoThb
AonomMoru. K NpaBnNO, KOHCYNbCbKUIA 3aXUCT MOXe BYTN HajaHWIA Yy pa3l:

e BTparta npoi3HNX 4OKYMEHTIB;

» Cepiio3Ha aBapis abo ceprio3Ha xBopoba;

o [loriomora Ta penaTplauis B pa3l HaA3BUYaNHOI CUTyaLIT,

o CTaTun XepTBOK 3/104NHY;

e ApeluT abo 3aTpUMaHHS;

e CmepThb.

BignosiganbHICTb 3@ HaZaHHA KOHCY/IbCbKOI AOMOMOru rpomMagsaHamMm €C nexnTb Ha
AepxaBax - uneHax €C. [poTe He KOXHa Aep>xaBa-yneH €C Mae NOCONLCTBA YW
KOHCY/IbCTBa B KOXHIW KpaiHI CBITY. Lle o3Hauae, wo geakl rpomagsHu €C € «
HernpeAcTaB/leHHVUMN », He MaloTb MOCOAbLCTBA YW KOHCY/IbCTBA CBOEI KpaiHW-
uneHa, wWob edekTBHO AoNOMOrTK iM. OTXe, WO CTaHeTbCs 3 HUMM, AKLWO BOHU
noTpebyBaTMMyTb 4ONOMOr?

fpomagaHn €C 6e3 npejCTaBHMLTBA MalOTb NPaBO 3BEPHYTUCA 3a AOMOMOroK A0
MICLLEBOro MOCO/IbCTBA UM KOHCYNbCTBA 6yAb-AKOI IHWOI KpaiHM-yneHa €C. IHwa
AepxaBa-yuneH €C NoBMHHa gornomMarat «HenpejctaBieHUM» rpoMaasaHam €C Ha
TUX Xe YyMOBax, O ¥ iXHIM BNacHUM rpomagsaHam. Lle ocobamso BaxnBo y pasi
KOHCY/IbCbKOI KpU3K .
3 To4ku 30py €EC, M1 TOBOPUMO NPO KOHCYNbCbKY KPU3Y, KOAN XUTTH, 340POB’A UK
6e3neka BeNWKOI KINbKOCTI rpoMagaH €C y TpeTiin JAep)KasBl 3HAXOAATbCA MiA,
3arpo3oto abo nig 3arpo3oto. Lle Moxe cratmcs yepes CTUXIVIHE NIMXO YN BENKY
aBaplito, abo yepes 3pocTarouy NONTUYHY HECTabINbHICTb.

LLlo6 nonerwnTtn 34ICHEHHA MpaBa Ha KOHCYNbCbkU 3axucT, y 2015 pow Paga
npunHana [Awnpektney 2015/637, «[upekTvBa NP0 KOHCYNbCbKUM 3aXUCT»
AnpekTBa cnpsiMOBaHa Ha TMOCWIEHHA CrnIBMpayl Ta KOOPAMHALIT  MIX
KOHCY/NbCbKVMM OpraHamMmu.
Y 2019 pouy Paga Takox yxsanuna Aunpektny 2019/99/Ha ekcTpeHOMyY Npoi3HOMY
AokymeHTl €C . BIH f0MNOBHIOE ANpeKTUBY NPO KOHCY/IbCbKUIA 3aXUCT, CrPOLLYOUN
HaZlaHHA rpoMagsHam 6e3 npejcTaBHULTBA eKCTPEeHOro Npoi3HOro AokyMeHTa Ans
NOBEPHEHHS A0AO0MY IHLIOK AepXaBoto-yieHoM €C, Akwo ue HeobxigHo. HoBum
eKCTPEeHUN MPOI3HUIA AoKyMeHT EC byae AOCTYNHUN Ana rpoMagsaH 3 rpygHa 2025

pOKY.



https://intranet.eeas.europa.eu/system/files/inline-files/OJ%20L106%20-%20EN%20-%202015-637%20-%2024-04-2015_1.pdf
https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1561378310196&uri=CELEX:32019L0997
https://commission.europa.eu/strategy-and-policy/policies/justice-and-fundamental-rights/eu-citizenship/consular-protection_en#eu-emergency-travel-document

Article from the
Convention:

Every citizen of the Union shall, in the territory of a third country in which the
Member State of which he or she is a national is not represented, be entitled to
protection by the diplomatic or consular authorities of any Member State, on the
same conditions as the nationals of that Member State.

EU legislation:

1.EU Charter of Fundamental Rights;
2.EU Directive on consular protection for unrepresented European citizens living
or travelling outside the EU.


https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1525092072932&uri=CELEX:12016P046
https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1525092072932&uri=CELEX:12016P046
https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1525092072932&uri=CELEX:12016P046
https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1525092072932&uri=CELEX:12016P046

A brief explanation:

Consular protection is the help provided by a State to its citizens who are living or
travelling outside of their home country when they are in need of assistance.
Typically, consular protection can be provided in case of:

e Loss of travel documents;
A serious accident or serious illness;
Relief and repatriation in case of an emergency;
Being a victim of crime;
Arrest or detention;

e Death.
The responsibility to provide consular assistance to EU citizens lies with EU
Member States. Yet, not every EU Member State has embassies or consulates in
every State of the world. This means that some EU citizens are ‘unrepresented’,
with no embassy or consulate from their Member State to effectively help them. So
what happens to them if they are in need of assistance?
‘Unrepresented’ EU citizens are entitled to request help from the local embassy or
consulate of any other EU Member State. The other EU Member State must assist
‘unrepresented’ EU citizens on the same conditions as their own nationals. This is
particularly important in case of a consular crisis.
From an EU perspective, we talk about a consular crisis when the life, health or
security of a large number of EU citizens in a third State are at risk or in danger. This
can be the case because of a natural disaster or large accident, or due to growing
political instability.
To facilitate the exercise of the right to consular protection, in 2015, the Council
adopted Directive 2015/637, the ‘Consular Protection Directive’. The Directive aims
at greater cooperation and coordination between consular authorities.
In 2019, the Council also adopted Directive 2019/997 on an EU Emergency Travel
Document. It complements the Consular Protection Directive by making it easier for
unrepresented citizens to be provided an emergency travel document to go back
home by another EU Member State, when necessary. The new EU Emergency
Travel Document will be available to citizens as of December 2025.



https://intranet.eeas.europa.eu/system/files/inline-files/OJ%20L106%20-%20EN%20-%202015-637%20-%2024-04-2015_1.pdf
https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1561378310196&uri=CELEX:32019L0997
https://commission.europa.eu/strategy-and-policy/policies/justice-and-fundamental-rights/eu-citizenship/consular-protection_en#eu-emergency-travel-document
https://commission.europa.eu/strategy-and-policy/policies/justice-and-fundamental-rights/eu-citizenship/consular-protection_en#eu-emergency-travel-document

Case study 8.
Thernghtto an
effective remedy
and to a falr tral.




CTaTtTsa 3 KOHBEHLYI:

KoxeH, uumi npasa | cBo60oAW, rapaHTOBaHI 3akoHogaBcTBoM Coro3y, NopyLleHo, Mae
npaBo Ha edeKTUBHUIM 3aclb MpaBOBOro 3axucTy B Cy4l BIANOBIAHO A0 YMOB,
BUKNAAEHUX Y LIV CTaTTI.

KoxeH Mae npaBo Ha crnpaBegavBuiA | NYy6NIMHUA PO3rNsas Crnpasv yNpoAOBXK
PO3YMHOro  CTPOKY He3aneXHVWM | 6e3CTOPOHHIM  CYyAOM, MnorepeAHbO
BCTAHOBNEHNUM 3aKOHOM. KOXeH NOBMHEH MaTu MOXJ/IMBICTb OTPUMATK
KOHCY/IbTaLItO, 3aXWCT | IHTepec.
[paBoBa AOMomora HajaeTbCsa TUM, XTO HE MAa€E AOCTATHIX PecypclB, OCKIJIbKU Taka
Aornomora HeobxigHa Ans 3abe3neyeHHsa eGpeKTUBHOIoO AOCTYNy A0 NPaBoCyAas.

3aKoHoaaBcTBO €C:

1.JoroBilp Npo ¢yHKUIOHYBaHHA €Bponencbkoro Cor3y, BUMHEHUNn Yy Pumi
ABajLUATL M'ATOro 6epesHs Tncsaya AeB'AaTcoT N'ATAeCAT CbOMOro poky;

2.PekomeHgauis Kowmicii Big 27 nuctonaga 2013 poky wWopo npouecyanbHUX
FrapaHTIA  Ana  BpPasMBMX 0CI6, nMIgO3ptoBaHMX abo 06BUMHYyBayeHUX Yy
KPVUMIHaNbHOMY NPOBaXEHHI,

3.AnpekTtuea (EC) 2016/1919 Esponelicbkoro MapnameHTy Ta Paau Bi4 26 XOBTHS
2016 poky npo npaBoBYy AOMOMOry TMIA03PHOBAaHVM | OOGBUMHYBAaYeHUM Y
KPVUMIHaNbHOMY MpPOBafXeHHI Ta 3anuTyBaHMM ocobaM Yy MpPOBajXeHH! 3a
€EBPONENCbLKMM OpAEPOM Ha apeLuT;

4. AmpekTtumea (EC) 2016/800 Esponelicbkoro MapnameHTy Ta Paan Big 11 TpaBHs
2016 poky wWoA0 npouecyanbHUX rFapaHTIA AITel Ans nigo3proBaHMX abo
06BMHYBaUYEHUX Y KPUMIHA/IBHOMY NMPOBAaAXKEHHI.


https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1525092072932&uri=CELEX:12016P046
https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1525092072932&uri=CELEX:12016P046
https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1525092072932&uri=CELEX:12016P046
https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1525092072932&uri=CELEX:12016P046
https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1525092072932&uri=CELEX:12016P046
https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1525092072932&uri=CELEX:12016P046
https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1525092072932&uri=CELEX:12016P046
https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1525092072932&uri=CELEX:12016P046
https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1525092072932&uri=CELEX:12016P046
https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1525092072932&uri=CELEX:12016P046
https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1525092072932&uri=CELEX:12016P046
https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1525092072932&uri=CELEX:12016P046

KopoTke NoACHEeHHS:

Mepwwin ab3ay, 6a3yeTbca Ha ctatTl 13 EKM:
«KoxeH, uui npaBa | cBob6oaAM, BUKNageH! B Lin KoHBeHUli, 6yn0 nopyLleHo, Mae
nNpaBo Ha epeKTUBHUIM 3acl6 NPaBOBOro 3axmMCTy B HALIOHaNbHOMY OpraHi, HaBITb
AKLO MOpYyLeHHA 6yno BYMHeHe ocobaMu, $KI BUKOHyBanu CBOI OQILAHI
NOBHOBAXEHHS».

OgHak y 3akoHoAaBcTBlI COH3Yy 3aXUCT € OIIbLU LUMPOKMM, OCKINbKW BIH FapaHTye
npaBo Ha edekTUBHUIA 3aci6 NpaBoBOro 3axmcty B cyal. Cya 3akpinme Lie Npaso Yy
CBOEMY piweHHI BI4 15 TpaBHA 1986 poky AK 3aranbHUNM npuHUMn npasa Coto3y
(cnpaBa 222/84 Johnston [1986] ECR 1651; anB. Takox piweHHs Bi4 15 XOBTHS
1987 poky, cnpaBa 222/86 Heylens [1987] ECR 4097 Ta piweHHs BIA4 3 rpyaHs
1992 p., cnpasa C-97/91 Borelli [1992] ECR I-6313). Ha aymky Cyay, Lei 3aranbHuiA
npuvHUMN npaBa Cor3y TakKOX 3aCTOCOBYETbCA [0 JepXaB-yneHIB, KON BOHU
IMMIeMeHTYTb npaBo Coto3y. BkAUeHHs LbOoro rnpeueseHTy A0 XapTii He Maso
Ha MeTI 3MIHUTU CUCTeMY CyAOBOro nepernsgy, BCTaHoOBMeHYy /Jlorosopamu, |
30KpemMa npaBuaa, WO CTOCYHTbCA MPUAHATHOCTI MnpsMux nososiB o Cyay
€sponericbkoro Coto3y. €EBponenicbka KOHBEHLIS PO3rasHyna CUCTeMy CyA0BOro
nepernagy Coro3y, BKAKOYAKOUM NpaBuia MPUAHATHOCTI, | MIATBEPANNA TX, BHICLUN
AO HUX 3MIHM WOAO MeBHUX acnekTiB, AK ue BlgobpaxeHo B ctattax 2571-281
AoroBopy npo ¢yHKLUIOHYBaHHS €Bpornelicbkoro Coto3y, I, 30KpemMa, y YeTBepTuid
ab3ay ctatTl 263. CTatTa 4/ 3aCTOCOBYETLCA A0 ycTaHOB COHO3Y Ta Aep>KaB-U/eHIB,
KONW BOHW IMMAeMeHTYtoTb npaBo Coto3y, | CTOCYETbCS BCIX MPaB, rapaHTOBAHMX
3akoHogascTBOoM Coto3y.

Apyruii a63ay Bignosigae ctatt 6(1) EKMA, aka 3ByuUnTb Tak:

«KoxeH Mae npaBo Ha crnpaBegviBUM | Ny6AIYHUIA PO3rAsfs CrpaBv BRPOAOBXK
PO3YMHOr0 CTPOKY He3aneXHWM | 6€3CTOPOHHIM CyAO0M, BCTAHOB/EHUM 3aKOHOM,
AKNM BUPIWIWTBL NUTAHHA NPO MOro npaBa Ta 060B’A3KM LMBIJIBHOIO XapakTepy abo
BUPIWWTE NUTAHHA MPO npea’aB/ieHe NOMYy KPUMIHaNbHe 06BMHYBaYeHHSA. Bupok
Ma€ 6yTn nporosioweHni Ny6AI4YHO, ane npeca Ta Nybaika MOXyTb B6yTU BUKIHOYEHI
3 ycboro abo 4acTMHW CyAOBOrO PoO3rnsfy B IHTepecax Mopasl, rPOMajCbKoro
NOPSAAKY UM HaLIOHaNbHOI 6e3nekn B AeMOKpPaTUYHOMY CYCMIIbCTBI, KOAW IHTepecu
HEenNOBHOITHIX abo 3axXMCT MPUBATHOrO XWUTTA TOro BMMAararTb CTOPOHW, abo B
MIpYy, CYyBOPO HEOb6XIAHY Ha AYMKY CyAy 3a 0CO6AMBUX O6CTaBUH, KON NY6AIYHICTb
3aBJacTb LWKOAM IHTepecaM rNpaBoCyAas».

Y 3akoHogaBcTBl COtO3y MNpaBO Ha CNpaBeAIMBUA PO3rNsj He ObMeXyeTbCs
cnopamu, MoOB’A3aHUMW 3 UMBIIbHO-NPaBOBMMY MpaBaMu Ta ob6os’a3kamu. Lle
OAWH 13 HacmakiB Toro ¢akty, wo Cow3 € ChAbHOTOK, 3aCHOBAHOK Ha
BEepPXOBEHCTBI NpaBa, K 3a3Ha4veHo CyaoMm y crnipaBl 294/83, «Les Verts» npotu
€BpoONencbLKOro napaameHTy (piweHHs Bia 23 kBITHA 1986 p. [1986] ECR). 1339).
TM He MeHLW, rapaHTIi, HagaH! €KIJ/1, ogHakoBO 3acTocoBYyOTbLCA A0 COtO3y B YCIX
BIAHOLLEHHSAX, OKPIM 06cary.




Kevicnr:

1.CnpaBa C-216/21/ PiueHH EBpONENCbLKOro cyay 3 npas JII0ANHN

KniouoBi ¢pakTu cnpasu:

MocunaHHA Ha nonepeaHe piweHHs - PiweHHs 2006/928/€C - MexaHI3mM cniBnpawy
Ta repeBIpKN nporpecy, AOCATHYTOro PyMYHIEHD Y BUKOHAHHI KOHKPETHUX
NOKa3HUKIB y chepl cysoBoi pedbopmu Ta 60poTbbm 3 Kopynuleto - Ctatta 2 APEC -
Apyruii mianyHkT cratTi 19(1) APEC - BepxoBEHCTBO MpaBa - XapTisi OCHOBHUX Mpas
€sponenicbkoro Cot3y - Cratta 4/ - HesanexHiCcTb cyaalB - HauloHanbHe
3aKOHOAABCTBO, L0 3MIHKOE CXeMYy MPOCYBaHHSA CyAAlB nMo cayx6l - Ctatta 4/ -
HesanexHicTb cyaais.

Pe3ynbTaT cnpasm:

Ha umx macrasax Cya (Meplia nanarta) nocTaHOBASE:

TPiweHHs Kowmicii 2006/928/€C Big 13 rpyaHa 2006 poky nNpo CTBOPEHHS
MeXaHI3My CniBnpayl Ta nepesIpkn Mporpecy, A4OCArHYTOro PyMyHIED Y BUKOHAHHI
KOHKPEeTHUX KOHTPONbHUX MOKa3HWKIB y chepl cyaoBoi pebopmu Ta 60poTbbu 3
Kopynulero, € akToM IHCTUTYLli Coro3y, akuin nignarae taymadeHHio Cyzom €C
BIAMOBIAHO AO CTaTTlI 26/ JoroBopy Npo 3acHyBaHHA €Bponeinicbkoro Corosy. 3a
CBOEID MPaBOBOK MPUPOAOHD, 3MICTOM Ta YaCOBMMW HacNIAKaMW Le PpILLEeHHS
nignagae nmg Ao Joroeopy MK AepXxaBamMu-yieHamu €sponencbkoro Corosy Ta
Pecny6nikoto bonrapisa 1 PymyHia npo Bctyn Pecnybniku bonrapia 1 PymyHis go
€Bpornencbkoro Coto3y. KOHTPO/NbHI MOKA3HUKW, BUKNAAEHI B AOAATKY AO LbOro
PILLEHHS, NOKAMKaHI 3a6e3neynTn JOTPUMAHHA PYMYHIE LIIHHOCTI BEPXOBEHCTBA
npasa, BMKNageHoi B ctaTTi 2 APEC, | € 060B'A3KOBUMU A1 LIET AepXaBU-YieHa B
TOMY CEHCI, Lo BOHAa 3060B'13aHa BXUTU BIAMOBIAHNX 3aX0/AIB 3 METOH AOCATHEHHS
LMX KOHTPONbHUX NOKa3HWKIB, 6epyyn J0 yBaru, BIANOBIAHO A0 MPUHLMNY LLNPOro
CnIBpO6ITHNLUTBA, BUknageHoro B crtatti 4(3) A®EC, 3BITK, MIATOTOB/EHI
€Bpornencbkoro KOMICIEKD Ha OCHOBI LbOro pIWEeHHS, I, 30Kpema, pekoMeHauli,
BMKNAZEHI B LUX 3BITaX.

Apyruii mignyHkT cratT 19(1) APEC y noegHaHHI 31 ctatTeto 2 APEC Ta cratTeto 47
XapTIii OCHOBHUX npaB €Bponencbkoro Cow3y g TAyMauuTU AK Takui, WO
HaLIOHaNbHNI 3aKOHOAABUNW aKT, AKUWA CTOCYETbLCA CUCTEMU MPOCYBaHHA CyAAlB
no cnyx61, NoBMUHeH 3abe3neyyBaTyi JOTPUMAHHSA NPUHLNMY HEe3as1eXHOCTI CyAAIB.
Apyruii manyHkT ctatt 19(1) APEC, y noeaHaHH! 31 ctaTTero 2 APEC Ta ctatrero 47
XapTii OCHOBHUX MNpas, 4 TAYMAUuUTU AK TakUA, LLO He BUKIOYAE MPUNHATTHA
HaLllOHaNbHOro 3aKOHOAaBCTBa, BIAMOBIAHO A0 SKOro CXema NpoCyBaHHSA CyAA4lB O
BULLOT CyA0BOI IHCTAHLII FPYHTYETBCSA Ha OUIHLI, LLO 3AINCHIOETLCA KONEriewn, Ao
cknagy AKoi BxoAsATk (i) ronosa BULLOI CyAoBOI IHCTaHUIi Ta (i) uneHn wiel cysosoi
IHCTaHUli, poboTM Ta MOBEAIHKN BIANOBIAHMX OCI6, 3@ YMOBW, WO MaTeplajbHI
YMOBM Ta npouecyanbHl HOPMU, AKI PEryiooTb NPUAHATTA pILeHb, MOB'A3aHNX 3
epeKTUBHNUM MPOCYBAHHAM MO CAyX6l, € TakKMMW, WO He MOXYTb BUKINKATU
O6I'PYHTOBAHMX CYMHIBIB Yy JO4eN LWOoAO HeniaaaT/nBOCTI BIAMOBIAHUX CYAAIB
30BHIWHIM $akToOpaM Ta iX HENTpanITeTy WOAO IHTepeciB, Kl CTOATb Nepes HUMW,
NICAS TOro, K BOHW OTPUMasn MIABULLEHHS MO Cy>XK6l.




2.Cyp €C o6'epHaB cnpasu C-615/20 ta C-671/20 / PiueHHs

KniouyoBi ¢pakTun cnpasu:

MocvnaHHs Ha nonepegHe piweHHs - Apyruidi mignyHkT cratn 19(1) A®EC -
BepxoBeHcTBO npaBa - EdekTMBHMIA NpaBoOBUM 3axXUCT Yy chepax, OXOMnnaeHux
npasom Coto3y - HesanexHIcTb cyaais - Mpioputet npasa €C - Ctatta 4(3) APEC -
O60BA30K LWMpPOI criBnpaul - 3HATTA IMyHITETY CyAAl Bl KPWUMIHaNIbHOIO
nepecnigyBaHHS Ta BIACTOPOHEHHS MOro BIJ BMKOHAHHA OHOB'A3KIB 3a pILLUEHHAM
AvcumnaiHapHol nanatm  BepxoBHOro cyay, BIACYTHICTL He3anexHocTl Ta
HeyrnepeaXXeHocTl 3 60Ky Uul€i nanatm - 3MIHa Cckaajgy CyAOBOro OpraHy,
NOK/IMKAHOro PO3rnsaTu Ccrpasy, Ka A0 LbOoro yacy byna gopyyeHa UboMy Cyaal -
3a60pOHN HaUIOHANIbHUX CYAIB, WO CTaBAATb MIf CYMHIB NEriTUMHICTb CyAy, Ha
nApvB Moro ¢yHKUIOHYBaHHA abo Ha OUIHKY 3aKOHHOCTI 4u  edeKTUBHOCTI
npu3HayeHHs cyaaiB  abo  IXHIX CyAoBMX MOBHOBaXeHb, WO MNIANAraloTb
ANCUMNAIHAPHOMY MOKapaHHI0 - 3000B'A3aHHA BIAMOBIAHUX CYAIB Ta OPraHiB, SKI
MalOTb MOBHOBAaXEHHS MNPU3HayaTW Ta 3MIHIOBATU CKAag cyaoBux ¢GopmyBaHb,
CKacoBYyBaTM 3ax04M LWOAO 3HATTS HEeAOTOPKAHHOCTI Ta BIACTOPOHEHHS Bl Mocajmn
BIAMOBIAHOIO CyaAal - 3060B'f3aHHA TUX CaMWUX CyAIB Ta OpPraHiB CKacoByBaTu
HaLlOHaNbHI MOJIOXKEHHS, Lo nepeAbayaoTb Ll 3a60pOHN.

Pe3ynbTaT cnpaBm:

Ha umx macrasax Cya (Benvka nanaTa) NocTaHOB/SE:
1) Apyruin mgnyHkT cratn 19(1) APEC noBUHEH TAyMAUUTUCA K TaKWIA, LLO
BUK/IFOYAE HALIIOHaNbHI MONOXEHHA, AKI HaAalTb OpraHy, He3anexHICTb |
HeyrnepeaXXeHICTb AKOro He TrapaHTYETbCA, MOBHOBaXeHHs CaHKLIIOHYBaTU
NOPYLUEHHA KPUMIHA/IBHUX CNpaB MPOTU CyAAIB CYAIB 3arajibHOi RPUCAMKLIL I, Y
pasl HajaHHA Takoro A03BOJy, BIACTOPOHATU BIAMOBIAHUX CYAAIB BlA BUKOHAHHSA
IXHIX 060B'A3KIB | 3MEHLLUYBaTW IXHIO BUHAropoAy nij, Yac Takoro BIACTOPOHEHHS.

2) Apyrvin mignyHkT ctatT 19(1) APEC, npuHUmMn BepxoBeHcTBa npaea €C Ta
MNPUHLUMN WMPOro CriBPOBITHULUTBA, BuKAageHuii y cratni 4(3) APEC, cua
TAYMAUNTK AK TaKl, LLIO 03Ha4arTb

- no-nepwe, wo ¢OpMyBaHHA HaAUIOHANLHOIO cyay, SKWA PO3rNsfac cnpasy |
CKNaJAETLCA 3 OAHOrO CyAAl, WOAO AKOro OpraH, He3anexHICTb | HeynepeaxkeHICTb
SIKOrO He TrapaHTYeTbCA, MPUAHAB MOCTAaHOBY MNPO MOPYLUEHHA KPUMIHANLHOI
CNpaBy | Hakas3aB BIACTOPOHUTU UbOro CyAAl0 Bl BUKOHAHHA OOOBA3KIB |
3MEHLWUTN KOro BMHAropoAy, Ma€ MNpaBO He BUKOHYBATW TaKy MOCTAHOBY, KA
nepeLKoAKa€e 34INCHEHHIO MOro KPUCAMKLITY LA Crpasl, | WO BIH MaE NpaBo

- no-apyre, WO CyAOBlI OpraHu, €Kl MakwTb MOBHOBaXeHHsA Mpu3Hayatn Ta
3MIHIOBaTU cknag ¢opMyBaHb LbOro HAUIOHANBHOIO CyAy, TakKOX MOBUHHI
BIAXUNATU PILLUEHHSA, IKe MePeLUKOAXKAE 3AIMCHEHHIO LIET OPUCAMKLIT LM CyAOBUM
bopmyBaHHAM.




Article from the
Convention:

Everyone whose rights and freedoms guaranteed by the law of the Union are
violated has the right to an effective remedy before a tribunal in compliance with
the conditions laid down in this Article.
Everyone is entitled to a fair and public hearing within a reasonable time by an
independent and impartial tribunal previously established by law. Everyone shall
have the possibility of being advised, defended and represented.

Legal aid shall be made available to those who lack sufficient resources in so far as
such aid is necessary to ensure effective access to justice.

EU legislation:

1.The Treaty on the Functioning of the European Union done at Rome on the
twenty-fiftth day of March, in the year one thousand nine hundred and fifty-
seven;

2.Commission Recommendation of 27 November 2013 on procedural safeguards
for vulnerable persons suspected or accused in criminal proceedings;

3.Directive (EU) 2016/1919 of the European Parliament and of the Council of 26
October 2016 on legal aid for suspects and accused persons in criminal
proceedings and for requested persons in European arrest warrant
proceedings;

4 Directive (EU) 2016/800 of the European Parliament and of the Council of 11 May
2016 on procedural safeguards children for who are suspects or accused
persons in criminal proceedings.
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A brief explanation:

The first paragraph is based on Article 13 of the ECHR:
‘Everyone whose rights and freedoms as set forth in this Convention are violated
shall have an effective remedy before a national authority notwithstanding that the
violation has been committed by persons acting in an official capacity.’

However, in Union law the protection is more extensive since it guarantees the right
to an effective remedy before a court. The Court of Justice enshrined that right in its
judgment of 15 May 1986 as a general principle of Union law (Case 222/84
Johnston [1986] ECR 1651; see also judgment of 15 October 1987, Case 222/86
Heylens [1987] ECR 4097 and judgment of 3 December 1992, Case C-97/91 Borelli
[1992] ECR 1-6313). According to the Court, that general principle of Union law also
applies to the Member States when they are implementing Union law. The inclusion
of this precedent in the Charter has not been intended to change the system of
judicial review laid down by the Treaties, and particularly the rules relating to
admissibility for direct actions before the Court of Justice of the European Union.
The European Convention has considered the Union's system of judicial review
including the rules on admissibility, and confirmed them while amending them as to
certain aspects, as reflected in Articles 257 to 281 of the Treaty on the Functioning
of the European Union, and in particular in the fourth paragraph of Article 263.
Article 47/ applies to the institutions of the Union and of Member States when they
are implementing Union law and does so for all rights guaranteed by Union law.

The second paragraph corresponds to Article 6(1) of the ECHR which reads as
follows:

‘In the determination of his civil rights and obligations or of any criminal charge
against him, everyone is entitled to a fair and public hearing within a reasonable
time by an independent and impartial tribunal established by law. Judgment shall be
pronounced publicly but the press and public may be excluded from all or part of
the trial in the interests of morals, public order or national security in a democratic
society, where the interests of juveniles or the protection of the private life of the
parties so require, or to the extent strictly necessary in the opinion of the court in
special circumstances where publicity would prejudice the interests of justice.’

In Union law, the right to a fair hearing is not confined to disputes relating to civil law
rights and obligations. That is one of the consequences of the fact that the Union is
a community based on the rule of law as stated by the Court in Case 294/83, ‘Les
Verts’ v European Parliament (judgment of 23 April 1986, [1986] ECR 1339).
Nevertheless, in all respects other than their scope, the guarantees afforded by the
ECHR apply in a similar way to the Union.




Cases:

1.CJEU Case C-216/21/ Judgment
Key facts of the case:

Reference for a preliminary ruling — Decision 2006/928/EC - Mechanism for
cooperation and verification of progress in Romania to address specific
benchmarks in the areas of judicial reform and the fight against corruption — Article
2 TEU - Second subparagraph of Article 19(1) TEU — Rule of law - Charter of
Fundamental Rights of the European Union — Article 47/ — Independence of judges -
National legislation altering the scheme for the promotion of judges.

Outcome of the case:

On those grounds, the Court (First Chamber) hereby rules:

1. Commission Decision 2006/928/EC of 13 December 2006 establishing a
mechanism for cooperation and verification of progress in Romania to address
specific benchmarks in the areas of judicial reform and the fight against corruption
constitutes an act of an institution of the Union which is amenable to interpretation
by the Court of Justice under Article 267 TFEU. As regards its legal nature, content
and temporal effects, that decision falls within the scope of the Treaty between the
Member States of the European Union and the Republic of Bulgaria and Romania,
concerning the accession of the Republic of Bulgaria and Romania to the European
Union. The benchmarks set out in the annex to that decision are intended to ensure
that Romania complies with the value of the rule of law, set out in Article 2 TEU, and
are binding on that Member State, in the sense that it is required to take the
appropriate measures for the purpose of meeting those benchmarks, taking due
account, under the principle of sincere cooperation laid down in Article 4(3) TEU, of
the reports drawn up by the European Commission on the basis of that decision,
and in particular the recommendations made in those reports.

2. The second subparagraph of Article 19(1) TEU, read in conjunction with Article 2
TEU and Article 47/ of the Charter of Fundamental Rights of the European Union,
must be interpreted as meaning that a piece of national legislation relating to the
scheme for the promotion of judges is required to ensure compliance with the
principle of the independence of judges.

3. The second subparagraph of Article 19(1) TEU, read in conjunction with Article 2
TEU and Article 47 of the Charter of Fundamental Rights, must be interpreted as
not precluding a piece of national legislation pursuant to which the scheme for the
promotion of judges to a higher court is based on an assessment, carried out by a
board composed of (i) the president of that higher court and (i) members of that
court, of the work and conduct of the persons concerned, provided that the
substantive conditions and procedural rules governing the adoption of decisions
relating to effective promotion are such that they cannot give rise to reasonable
doubts, in the minds of individuals, as to the imperviousness of the judges
concerned to external factors and as to their neutrality with respect to the interests
before them, once they have been promoted.




2.CJEU Joined Cases C-615/20 and C-671/20 / Judgement

Key facts of the case:

References for a preliminary ruling — Second subparagraph of Article 19(1) TEU —
Rule of law - Effective legal protection in the fields covered by Union law -
Independence of judges — Primacy of EU law — Article 4(3) TEU — Duty of sincere
cooperation — Lifting of a judge’s immunity from prosecution and his or her
suspension from duties ordered by the Izba Dyscyplinarna (Disciplinary Chamber) of
the Sad Najwyzszy (Supreme Court, Poland) - Lack of independence and
impartiality on the part of that chamber — Alteration of the composition of the court
formation called on to adjudicate on a case which up to that time had been
entrusted to that judge — Prohibitions on national courts calling into question the
legitimacy of a court, on undermining its functioning or on assessing the legality or
effectiveness of the appointment of judges or of their judicial powers, subject to
disciplinary penalties — Obligation on the courts concerned and the bodies which
have power to designhate and modify the composition of court formations to
disapply the measures lifting immunity and suspending the judge concerned -
Obligation on the same courts and bodies to disapply the national provisions
providing for those prohibitions

Outcome of the case:

On those grounds, the Court (Grand Chamber) hereby rules:
1) The second subparagraph of Article 19(1) TEU must be interpreted as precluding
national provisions which confer on a body, whose independence and impartiality
are not guaranteed, jurisdiction to authorise the initiation of criminal proceedings
against judges of the ordinary courts and, where such authorisation is issued, to
suspend the judges concerned from their duties and to reduce their remuneration
during that suspension.

2) The second subparagraph of Article 19(1) TEU, the principle of the primacy of EU
law and the principle of sincere cooperation laid down in Article 4(3) TEU must be
interpreted as meaning:

— first, that a formation of a national court, seised of a case and composed of a
single Judge — against whom a body, whose independence and impartiality are not
guaranteed, has adopted a resolution authorising the initiation of criminal
proceedings and ordering that that judge be suspended from his or her duties and
that his or her remuneration be reduced - is justified in disapplying such a resolution
which precludes the exercise of its jurisdiction in that case and,

— secondly, that the judicial bodies which have power to designhate and modify the
composition of the formations of that national court must also disapply that
resolution which precludes the exercise of that jurisdiction by that court formation.




Case study 9.
Prohibition of
torture and
INhuman or
degrading
treatment or
punishment.




CTaTTs 3 KOHBEHLIIL:

HixTo He Moxe 6yTV migfaHWA TopTypam abo HenACbKOMY YW TakoMy, Lo
NPUHWKYE TIAHICTb, MOBOAXEHHIO UM NMOKAPAHHIO.

KopoTke NoACHEeHHS:

MpaBo B cTaTTl 4 - ye NpaBo, rapaHToBaHe cTtaTTeto 3 EKI/1, ska Ma€ Take came
dbopmyntoBaHHSA: "Hikoro He mMoxe 6yt nigAaHO KaTyBaHHIO abo HeNrACbKOMY Yn
TakoMy, WO MPUHWXYE TAHICTb, NOBOAXEHHIO abo nokapaHHw'. BignosigHO A0
ctatTi 52(3) XapTii, BOHO Ma€ Take X 3HAUEHHs | Taky X Cpepy 3acToCyBaHHSA, 5K |
cratTa EKIMS.

3aKoHoaaBcTBO €C:

1.XapTia €sponericbkoro Coro3y Npo 0OCHOBHI NPaBa;

2.PernameHT (EC) 2019/1896 €Bponelicbkoro MapnameHty Ta Paan Big 13
nnctonaga 2019 poky npo €Bponencbky NPUKOPAOHHY Ta 6eperoBy OXOpoHYy Ta
npo ckacyBaHHs PernamenTis (EC) N2 1052/2013 Ta (EC) 2016/1624;

3.PernameHT (EC) 2019/125 EBponeiicbkoro MapnameHty Ta Paau Big 16 cluHs
2019 poky woao0 TOpriBaAl NEBHUMK TOBapaMu, ki MOXYTb 6yTW BUKOPUCTAHI
ANS CMepPTHOI Kapuy, TOPTYP abo IHLIVX XOPCTOKNX, HENACBKNX abo TakmX, LLO
APVHNXYHOTb FIAHICTb, BUAIB MOBOAXKEHHS YL MOKapaHHS;

4. fvpekTtrBa 2013/32/€C €Bponelicbkoro MapnameHTy Ta Pagn Big 26 yepBHS
20713 poky npo 3arafnbHI npoueaypy HajaHHA Ta CKACyBaHHA MIKHAapPOAHOro
3axXUCTY;,

5.Anpektnea 2013/33/€C €Bponericbkoro MapnameHty Ta Paanm Big 26 YepBHSA
2013 p., WO BCTAaHOBAKE CTaHAAPTM ANA NPUNOMY O0OCI6, SKI MNPOCATb
MDKHapOAHW 3aXWCT,

6.PernameHT (EC) N© 604/2013 €Bponelicbkoro MapnameHTty Ta Pagn Big 26
yepBHA 20713 poky, WO BCTAHOBIE KPUTEpIi Ta MeXaHI3MU ANA BU3HAYEHHS
Aep>kaBu-yneHa, BIAMNOBIAA/IbHOI 3@ PO3rNaj 3asBM NMPO MDKHAPOAHWUIA 3aXUCT,

noAaHol B O4HOMY 3...
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Kevicnr:

1.ManbTa / Anensawiiinuia cyg 3 KpUMIHaNbLHUX cnpai (H1Kua IHCcTaHLyA)

OcHOBHI ¢aKTu crnpasu:

MarictpaTcbkumin cys ManbT MPUNHAB PILLEHHS NPO eKCTPaAULII0 3asBHMKa J.S. Ha
NIACTaBl €BPOMENCHLKOro OpZepa Ha apewT, BUAAHOrO ITallUCbKUMU CYyA0BUMU
opraHamu. 3asiBHUK paHille nojas TEPMIHOBE KJIONOTaHHA 3 NMpoxaHHAM go Cyay
NPU3YNUHUTY BUKOHAHHA BUPOKY. KnonoTaHHA 3asBHMKA T[PYyHTYBasnocs Ha
CEPO3HOMY 3aHEMOKOEHHI, L0 NOro eKCTPpaanLIa MOXe NpuU3BecT 40 NOPYLLUEHHS
cTaTTl 4 XapTii Yepe3 nepenoBHEHICTb ITANIACBKNX BA3HMLUbL. Ha NIATPUMKY LbOro
TBEPAXKEHHA BIH MOCUNABCA Ha KUIbKa piweHb €BPOMencbLkoro cygy 3 rnpas
noanHW. Ha aymky 3asBHMUKA, MarictpatCbkuii cys MoBMHEH 6yB OTpUMAaTU BIA
ITaNIACBKOT Aep>XaBW rapaHTIii TOro, WO B pasl eKkcTpaauuli 3asBHUK He 3a3Hae
HenrACbKOro abo Takoro, WO MPUHUXYE MAHICTb, NOBOAXKEHHS. MarictpaTtCbKuii
CyA BIAXWNVB 3anUT 3asBHMKA. 3asBHUK OCKapPXWB PILEHHSA NPO eKCTpajuLiio B
AnensauyinHomy cyZl 3 KpUMIHaNbHUX CrpPas.

KniouoBe npaBoBe NNTaHHA, nopywieHe Cyaom:
Un obrpyHTOBaHa Nifo3pa y MOX/IVBOMY MOpPYyLUeHH! cTaTTl 4 XapTii BUNpaBAOBYeE
ob6MeXeHHsi 060B'A3Ky BUKOHYBaTW EBPOMNENCLKNIM opaep Ha apewT?

Pe3ynbTaTt cnpaBut:

CyZ4 BM3HaB, LLO METOK €EBPOMENCHKOro opAepa Ha apewT 6yno ckacyBaHHS
ekcTpaanuli 1 3aMiHa 1 CNpoLLLEHOI0 CUCTEMOIO Nepesadl, 3aCHOBAHOK Ha BYCOKOMY
PIBHI JOBIpY MDK JepXaBaMu-yieHamMun. TakmMM UYMHOM, ManbTINCbKI Cyaal
3060B'I3aHI BMKOHYBATW €BPOMENCbKI OpAepw Ha apewT, | BUHATKM 3 LbOro
3arasibHOro rMpaBuia € 06MeXeHVMN.

OpHak Cya BBaxae, WO EBPOMENCbKUIA 3aKOH MPO BUKOHAHHA €BPOMenCbKUX
OpPZEepIB Ha apewT € >XMBUM IHCTPYMEHTOM, SAKUM MPOAOBXYE PO3BMBATUCA |
BAOCKOHantoBaTumca. Cya nocnaecsa Ha cninibHI cnpasum "Aranyosi | Caldararu”, B akunx
Cys €sponelicbkoro Cotosy (CEC) BiagkpuB ABepl AR Tak 3BaHOro "3axmcry
byHAaMeHTanbHUX npas naunHW'. Lel npuHumn nepeabadae, wWo 3rigHo 3l
ctatteto 51(1) XapTii oCHOBHMX NpaB, AepXaBu-uieHn 3060B'A3aHI MoBaXaTu XapTio
npuv IMNaemMeHTaLull NpaBa €Bponericbkoro Coroay.



2.benbris / KoHCTUTYLWIHWIA cyp, / 75/2022

KniouyoBi ¢pakTun cnpasu:

8 TpaBHa 2019 poky 6yB nNpuitHATUIA Mopcbkuii koaekc bBenbrii ('Belgisch
Staatsblad"). Mira npaB ntoavHW, 6enbriicbka HeypsiioBa OpraHi3alys, sika yacTto
OCKap>Ky€ MOMITUYHI Ali, CNPAMOBAaHI Ha 3aXMUCT dyHAAMeHTaNbHUX NpaBs, Nogana Ao
KOHCTUTYWIMHOrO Cyfy MO30B MpO ckacyBaHHA ctaTen 2.1.1.3, §1, 7°-9° 1a §2,
2.4.43.

Ha aymky Jlirv, orosowleHi nonpaeku nopywytoTs ctatti 10, 11, 12 (1) 1 (2), 13, 22bis,
23 (1)1 (3) 1 191 KoHcTuTywi Benbrii, a Takox ctatti 2, 3, 5, 6, 13 1 14 EBponelicbKoi
KOHBEHLIT 3 NpaB /MIIANHN B NMOEAHaHHI 31 ctattamu 4, 19 (2) 1 47 XapTii 0CHOBHUX
npae €eponeiicbkoro Cotosy, ctatreto 1, A, 2) MKHapoAHOI KOHBEHLi Mpo CTaTyc
6iKeHUIB, 31 ctattamun 4. 1, 4.41, 4.42, 4.6.1T1a 4.6. 3 JopaTtky Ao KoHBeHLIT npo
MOMIEriieHHA  MIXXHAapPOAHOr0 MOPCLKOro cyaHornascTBa (KoHBeHuis  ®AJ),
ctattamMm 2 | 3 MIXHApOAHOI KOHBEHUIT npo 6e36ineTHUX nacaxupie (gan -
MiXHapoHa KOHBeHLIA Npo 6e3611eTHUX nacaxupis), Pernamertom (EC) 2016/399
€sponericbkoro MapnameHTy Ta Paan Bi4 9 6epesHa 2016 poky npo Kogekc Corosy
MNpo NpaBuAa, WO PeryoTb NepeMilieHHs ocCl6 vepe3 KopAoHW (LLeHreHcbKul
KoAekc npo kopaoHu), ctatteto 3 KowseHuii Big 10 rpyaHs 1984 poky npotu
KaTyBaHb Ta IHLUNX XOPCTOKMX HEeNACbKOro abo Takoro, Lo APUHUXYE TMIAHICTb,
NOBOAXKEHHS | MOKapaHHS, cTaTTaMu 6 1 7/ MIDKHapOAHOro NakTy Npo rpoMajaHChbKI |
NOAITUYHI  MpaBa, 3aralbHMM  MPUHLUNOM  HeAOMYLIeHHS  MNPXMYCOBOro
NOBEPHEHHS, 3araflbHUM MPUHLXMNOM MPaBOBOi BU3HAYeHOCTI, a TaKoX CTaTTaAMM
3, 4, 4a, 7, 8, 8a, 8b, 27, 28, 29, 48-50, 61/14-61/25, 70/1-74 1| 74/2-74/4bis
3akoHy BIg 15 rpygHa 1980 poky 'Tlpo pocTyn Ha TepuTopito, nepebyBaHHS,
NocefieHHs | BUCNaHHS IHo3emuiB" (gani: 3akoH Big 15 rpyaHs 1980 poky).

KniouoBe npaBoBe NUTaHHSA, nopyLieHe Cyaom:

OCHOBHe MUTaHHSA, ke noctano nepes KoHctutyuiriHum Cyaom, nonsirano B ToMy,
Y/ MOPYLUYIOTb Oro/IoWeEH! 3MIHM OCHOBOMOIOXHI MNpaBa, WO 3axuLiatoTbCs
BULLE3a3HaYEeHMM NPABOBUMU IHCTPYMEHTaAMMN.

KoHcTuTywiiHuiA - Cya  TakoX Monpocunu  nepegatn  nutaHHa  go  Cyay
€sponeiicbkoro Coto3y AnA nonepeaHbOl Npoueaypyv Ha miactaBl €T, 267 APEC
LLOAO CYMICHOCTI LUX MOMPAaBOK 3 MONOXEHHAMU CT. 267 APEC. 267 APEC woao
BignosigHocT cratti 3.1.4. (2) Aoaatky VI LLeHreHCbKOro Kogekcy npo KOPAOHMU,
3rIAHO 3 KO "6e3611eTHUKM 3aauLaroTbCsa M4 BIANOBIAANLHICTIO KaniTaHa', 3l
crattamm 6, 18, 19, 20, 21, 24, 35, 47 1 52 XapTii, ockinbkn "To dakT, LWo
6e3611eTHMK, 6e3 0ob6MeXeHHs B 4acl | 6e3 pO3PISHEHHS, 3aNWLLAETLCS MIA,
BIAMOBIAANIBHICTIO KaniTaHa 6e3 [AOCTaTHLOro MPaBOBOrO PeryatoBaHHA LbOro
3aTPUMaHHS, PaKTUYHO CyrnepeymnTb LM NONOXKEHHSM",

PesynbTaTt cnpaBut:
KoHctuTyimHuin Cys He AOC/yXaBCa AO apryMeHTaull 3asBHUKIB | He nepejas
cnpasy go Cyay €C. BIH nocTaHOBMB, WO Le NUTAHHSA He 6yno HeobXIZHUM Ans
BMHECEHHS PILLEHHS Y CNpasl, Lo po3rasjaetbcs (B.48.2-B.48.3).




Article from the
Convention:

No one shall be subjected to torture or to inhuman or degrading treatment or
punishment.

A brief explanation:

The right in Article 4 is the right guaranteed by Article 3 of the ECHR, which has the
same wording: "No one shall be subjected to torture or to inhuman or degrading
treatment or punishment". By virtue of Article 52(3) of the Charter, it therefore has
the same meaning and the same scope as the ECHR Article.

EU legislation:

1. The Charter of Fundamental Rights of the European Union;

2.Regulation (EU) 2019/1896 of the European Parliament and of the Council of 13
November 2019 on the European Border and Coast Guard and repealing
Regulations (EU) No 1052/2013 and (EU) 2016/1624;

3.Regulation (EU) 2019/125 of the European Parliament and of the Council of 16
January 2019 concerning trade in certain goods which could be used for capital
punishment, torture or other cruel, inhuman or degrading treatment or
punishment;

4.Directive 2013/32/EU of the European Parliament and of the Council of 26 June
2013 on common procedures for granting and withdrawing international
protection;

5.Directive 2013/33/EU of the European Parliament and of the Council of 26 June
2013 laying down standards for the reception of applicants for international
protection;

6.Regulation (EU) No 604/2013 of the European Parliament and of the Council of
26 June 2013 establishing the criteria and mechanisms for determining the

Member State responsible for examining an application for international

protection lodged in one of t...
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Cases:

1.Malta / Court of Criminal Appeal (Inferior)

Key facts of the case:

The Malta Magistrates Court of Malta decided to extradite J.S., the applicant, based
on a European arrest warrant issued by lItalian judicial authorities. The applicant
previously submitted an urgent application asking the Court to suspend the
sentence. The applicant’s submission was based on a serious preoccupation that
his extradition could result in a violation of Article 4 of the Charter, due to the
situation of overcrowding in Italian prisons. In support of this claim he cited several
judgments of the European Court of Human Rights. According to the applicant, the
Magistrates Court had to obtain a guarantee from the Italian State that, in the event
of extradition, the applicant would not suffer inhuman or degrading treatment. The
Magistrates Court dismissed the applicant’s request. The applicant appealed the
extradition decision before the Court of Criminal Appeal.

Key legal question raised by the Court:
Does a reasonable suspicion of a possible violation of Article 4 of the Charter justify
a restriction of the duty to execute a European Arrest Warrant?

Outcome of the case:

The Court acknowledged that the objective of the European arrest warrant had
been to abolish extradition and replace it with a simplified system of surrender,
based on a high level of trust between member states. Maltese judges therefore
have a duty to execute European arrest warrants, and exceptions to this general
rule are limited.

However, the Court considered that the European Law on the execution of
European arrest warrants is a living instrument, which is still evolving and
developing. the Court cited the “Aranyosi and Caldararu” joint cases, in which the
Court of Justice of the European Union (CJEU) opened the door to the so-called
“fundamental rights defence”. This principle provides that, according to Article 51(1)
of the Charter of Fundamental Rights, Member States are required to respect the
Charter when implementing European Union Law.



2. Belgium / Constitutional Court / 75/2022

Key facts of the case:

On 8 May 2019, the Belgian Maritime Code (‘Belgisch Staatsblad’) was adopted.
The League of human rights, a Belgian NGO that frequently challenges political
action to protect fundamental rights, filed an action for annulment of Articles 2.1.1.3,
§1, 7°-9° and §2, 2.4.4.3 before the Constitutional Court.

According to the League, the announced amendments violated Articles 10, 11, 12 (1)
and (2), 13, 22bis, 23 (1) and (3), and 191 of the Belgian Constitution, as well as
Articles 2, 3, 5, 6, 13 and 14 of the European Convention of Human Rights read in
conjunction with Articles 4, 19(2) and 47 of the Charter of Fundamental Rights of the
European Union, Article 1, A, 2) of the International Refugee Convention, with
Articles 4.1, 441, 442, 461 and 4.6.3 of the Annex to the Convention on
Facilitation of International Maritime Traffic (FAL Convention), with Articles 2 and 3
of the International Convention concerning stowaways, (hereinafter referred to as
the International Convention on Stowaways), with the Regulation (EU) 2016/399 of
the European Parliament and of the Council of 9 March 2016 on a Union Code on
the rules governing the movement of persons across borders (Schengen Borders
Code), with Article 3 of the Convention of 10 December 1984 against Torture and
Other Cruel, Inhuman or Degrading Treatment or Punishment, with Articles 6 and 7
of the International Covenant on Civil and Political Rights, with the general principle
of non-refoulement, with the general principle of legal certainty, and with Articles 3,
4, 4a, 7, 8, 8a, 8b, 27, 28, 29, 48 to 50, 61/14 to 61/25, 70/1 to 74 and 74/2 to
74/4bis of the Law of 15 December 1980 on access to the territory, residence,
establishment and removal of foreigners (hereinafter: the Law of 15 December
1980).

Key legal question raised by the Court:

The main question before the Constitutional Court was whether the announced
amendments violated the fundamental rights protected under the above-mentioned
legal instruments.

The Constitutional Court was further asked to refer a question to the Court of
Justice of the European Union for a preliminary procedure on the basis of Art. 267
TFEU regarding the compatibility of Article 3.1.4. (2) of Annex VI of the Schengen
Borders Code, according to which “stowaways remain the responsibility of the
captain”, with Articles 6, 18, 19, 20, 21, 24, 35, 47 and 52 of the Charter insofar as
“the fact that a stowaway, without limitation in time and without distinction, is left to
the responsibility of the captain without that detention being sufficiently regulated
by law, effectively contravenes those provisions”.

Outcome of the case:
The Constitutional Court did not follow the reasoning of the applicants and did not
refer the case to the CJEU. It held that the question was unnecessary to adjudicate
in the matter at hand (B.48.2-B.48.3).




Case study 10.
Prohibition of
slavery and forced
labor.



CTaTTs 3 KOHBEHLIIL:

1.HIXTO He NoOBWHEH YyTPUMYBATUCA B PabCTBI Yn MIAHEBIIBHOMY CTaHI.

2.HixTo He Moxe 6yTn 3060B'iI3aHUN BUKOHYBATW MNpuMycoBy abo 06O0OB'A3KOBY
npavto.

3.TopriBns ntoabMm 3a60poHeHa.

3aKkoHoaaBcTBO €C:

1.XapTia ocHoBHUMX npas. €C;

2. Anpextmea 2011/36/€C €Bponericbkoro MNapnameHTy Ta Paaum Big 5 kBITHA 2071
POKY MPO 3anobiraHHsA TOPrIB/AI NHOAbMU Ta 60pPOTLOY 3 HEK Ta 3aXUCT il XepTs,
sika 3aMIHI0e PamkoBe piweHHs Pagn 2002/629/H0BC;

3.PiweHHa Pagnm Big 6 kBITHA 2009 poky npo 3acHyBaHHS EBPOMENCbLKOro
noniuecbkoro ogicy (Esponon).
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KopoTke NoACHEeHHS:

Mpaso B ctatmi 5(1) 1 (2) sianosigae cratm 4(1) 1 (2) €EKMN/, sika Mae Take came
bopmynoBaHHS.

ToMy BOHa Ma€ Te camMe 3HauyeHHA Ta cdepy Al, wo W cratra €K/, 3rigHO 3I
ctatteto 52(3) XapTii. OTxe:

- KOAHe 0bMeXeHHS He MOXe 3aKOHHO BMVBaTV Ha NpaBo, nepegbavyeHe NyHKTOM
0

- Yy MYHKTI 2 «npuMycoBy abo 060B’A3KOBY Mpauto» Calf PO3yMITU Yy CBITAI
«HeraTMBHUX» BU3HaUeHb, L0 MICTATLCA B cTaTTl 4(3) EKMNJI:

«[Insa yiner LIEl CTaTTI TePMIH «MPUMYCOBa abo 060B’A3K0Ba NpaLisi» He BKJTHOYAE:
(a) Byab-siky po60oTy, iy HEO6XIAHO BMKOHYBATM Mij 4ac 3BUYANHOIO YB’S3HEHHS
BIAMOBIAHO A0 NONOXeHb cTaTTl S Liei KoHBeHLIT abo nig Yyac yMOBHO-40CTPOKOBOrO
3BI/IbHEHHS 3 Take 3aTPUMaHHS,

(b) 6yab-aka cnyx6a BINCLKOBOro xapakTtepy abo, y pasl BIAMOBW Bl BIiICbKOBOI
CNYy>XXbn 3 nepekoHaHb Yy KpaiHax, Ae BOHW BU3HaHI, CnyX6a, fka BUMAaraerbCs
3aMICTb 060B’A3KOBOI BINCLKOBOI Cyx6M; (C) Byab-aka ciyxba, sika

BMMAraeTbCsa y pasl HaA3BMYAMHOI CUTyalli UM nNXa, WO 3arpoxye XUTTH. abo
6naronony4ys rpoMaau;

(d) 6yab-ika po6oTa um ciyxba, KA € YaCTUHOK 3BUYANHUX TPOMAAAHCHKMX
060B’A3KIB>.

2. MNaparpad 3 6e3nocepefHbO BUMAMBAE 3 MPUHUUMY AKOACLKOI FIAHOCTI Ta
BPAaxoBYE OCTaHHI MNOAII B OPraHI30BaHIA 3/104YNHHOCTI, TakKl K oOpraHi3auls
NpMBYTKOBOI HeneranbHOI IMMIrpaLll abo MepexX cekCyasbHOI ekcrnayaTtaul. Y
A0AaTKy A0 KoHBeHLUIT Mpo €BPOMos MICTUTLCA Take BU3HAYEHHS, iKe CTOCYETbCS
TOPTIB/AI NHOABMU 3 METOH CeKCyaslbHOI eKcrnyaTaull: «TOpPriBAa AAbMU: O3HaYaE
NIANOPAAKYBaHHSA 0CO6M peanbHIM | HE3aKOHHIM BAajl IHWWUX OCI6 LWASXOM
3aCTOCYBAHHA HACWNbLCTBA, MOrPO3 UM 310BXMBaHb BAAAW YW IHTPUTK 3 METOH
ekcnayatayli  npocTuTyuli, ¢opmM CceKkCyaNbHOI eKkcnayaTauli Ta Hamajgy Ha
HEeNOBHOITHIX abo TOpPriBAl MOKUHYTUMU AITbMWU». Po3gin VI KoHBeHuli npo
IMAeMeHTaulto  LleHreHcbKkoi  yroaw, ska 6yna IHTerpoBaHa B «acquis
communautaire», B akoMy CrnonyyeHe KoponiBcTBo 6epe yyacTb, a IpnaHaia nogana
3aMnT Ha y4acTb, MICTUTb HAcTyrHe ¢opMmyntoBaHHs B ctatT 27(1), aka cTocyetbea
HenerasbHUX IMMITPaUIiHUX MepeX. @ «/[oroBipHI CTOPOHM 3060B’A3YyH0TbCA
HaknagaTy BIANOBIAHI MOKapaHHSA Ha b6yab-siky ocoby, fka 3 MeTow (IHAHCOBOI
BUroAn fornomarae abo HamaraeTbcs 4ONOMOITU IHO3eMLo B’iXaT abo NpoxmBaTu
Ha TepuTopli oAHIEl 3 JorosBipHUX CTOPIH, NOPYLUYYM 3aKOHU Ulei [JorosipHoil
CTopoHM wWoao B’i3gy Ta NMpoxXmBaHHA 1Ho3emuie». 19 amnHa 2002 poky Paga
NpUiiHANA pamKoBe PpILIEeHHS MpPo 60poTb6y 3 Toprienet nwabmu (OB L 203,
1.8.2002, c. 1), ctatta 15KOro AeTasbHO BU3HAUAE 3/I0UMHU, MOB’A3aHI 3 TOPrIB/IE
NOAbMY 3 METOK TPYZAOBOI ekcrnjyaTtauli abo cekcyanbHa ekcrnayaTauls, SKky
AepXaBu-4iieHN MOBWHHI 3pObUTKM KapaHOK Ha MIACTaBl LbOr0 PamMKOBOro
PILLEHHS.




Kenc:

1.CnonyyeHe KoponiBctBo / Bucokumidi cyp npasocyaas - BigpineHHs
KoponeBcbkoi naBu - AaMIHICTpaTMBHMIA cyp / [2018] EWHC 2848
(agmiHicTpaTop) - IgeHTUdIKaTOp cnpasu: CO/6151/2016, CO/4738/2017 Ta
CO/4398/2017

KniouoBi ¢pakTun cnpasu:

CyZ po3rnsiHyB KIOMOTaHHA MPO HajaHHA A03BOJly Ha anenaullo TPbOX rpoMajsaH
MonbLyl, Wwoao AKMX y Benwukin BpuTaHIi 3aCTOCOBAHO €BPOMENCbKl OpAepu Ha
apewT (EAW). MUTaHHs ANS BU3HAUEHHS MOATano B TOMY, Y/ HELOAABHI MOAIT, Kl
BNAVHYNN Ha cyfoBy cuctemy [llonblyl, 6ynn TakMMMK, WO 3aABHUKW, Ha SKUX
HaknageHo EAW, BumgaHI NONbCbKUMW CYyAOBWMW OpraHamui, MOBUHHI 6yTu
3BI/IbHEHI Ta 3axMLUeH! BIA4 eKCTpaauull. 3asgBHUKN CTBEPAXYBaiW, WO AKLWO iIX
noBepHyTb A0 MonbLyl, iM 3arpoxyBaTiIMe MOopyLUEeHHS X NpaBa Ha cnpaBeannBui
CYAOBUI pO3rnsj, 3axuuieHoro crtatreto 6 €EKIMJ. Kpim Toro, Apyruii 3asiBHUK
HarosocmMe, WO B pa3l ekcTpaguuli Ao [Monblyl MOro MokapaHHA Moxe 6yTn
nepepaxoBaHO MICNA C/yXaHHA BUPOKY. BIH cTBepAXyBaB, WO Takl CAyXaHHSA
nignagatote Mg Ao cratrt 6 €EKNJAT ta cratem 47 1 48 XapTtii. HapewT,
nepeabavyBaHe 3aTPMMaHHA MOXe TakoX cTocyBatmuca ctaTti 5 €KMJT 1 cratm 6
XapTii.

OcHoBHe npaBoBe NUTaHHS, fike noctasue Cya:

Bucokuii cys npaBocyaas po3rasiHyB Takl AOBOAW MO3MBaYIB: 3 ogHoro 6oky, Cya
MOXe BUPIWWTY, L0 BIAMOBA B €KCTPaAuUli Ma€E FPyHTYBaTUCA He JMlie Ha
TEXHIYHUX MOpyLUeHHsX cTaTTli 6 EKMJI, a HaTOMICTb BUMArae «sBHOI BIAMOBU» Y
cnpaBej/IMBOMY CyZOBOMY PO3rasijl. Npas. 3 IHWoro 6oky, akwo Cya BUPIWUTDb, WO
B MosnbLyl HeMae «rpyboro NopyLUeHHs» NpaB Ha CNpaBeAAVNBUIA CyL0BUI PO3INsA,
3asBHUKM CTBEPAXKYBa/W, LLIO BOHU MOXYTb nocunaTtucsa Ha ctatti 47 1 48 Xaprii €C,
SIKI He nepeAb6ayatoTb «MOPOroBOro CTAHAAPTY>. «KPUUYLLI>»».

PesynbTaTt cnpaBu:

BianoBigay cTBepAXyBaB, WO JIIOKCeMOYP3bKUIA Cys HIKOAN He MOCTaHOBASAB, LUO
«TeCT Ha ABHICTb>» He 3aCTOCOBYETbLCSA A0 CTaTTI 4/, a TAKOX He 3aCTOCOBYBAB IHLUWN
TecT. Bucokuin cys npuinHaB NogaHHA BIAMNOBIAAYA.

BIH BIAXMAVB NOAAHHSA MPOTU eKCTPaANLIT 3a9BHUKIB Ha TIA MIACTaBI, WO «He 6yno
3aranbHOI NIACTaBU ANA BIAMOBK B ekcTpaguuli go lMonbwy». OaHak Cya BY3HAB,
WO Ul 3a8BHUKKM Ta IHLI 0CObu, AKI nepebyBatoTb Y MOAIGHMX CUTYaLIsiX, MOXYTb
MaTU BUHATKOBUW BUMAAOK, AKUA MOTPebye «KOHKPETHOT Ta TOUHOI OLIHKW>, W06
BU3HAUYUTN, YN 3arpoxXyrTb BOHU PU3MKY MOPYLUEHHS CBOIX OCHOBHMX MpaB Ha
cnpaBegAvBUA Cyl Yy pasl NoBepHeHHA A0 [lonbuwl Ta OTPUMAaHHS [JO3BOJY.
anentoatn. Cys 4ITKO JaB 3pO3yMITWU, WO MakTb 6yTy MNpoAeMOHCTPOBaHI
BUHATKOBI 06CTaBUHK. PakTaMm TakMx 06CTaBNH He BCTAHOBJ/IEHO.




Article from the
Convention:

1.No one shall be held in slavery or servitude.
2.No one shall be required to perform forced or compulsory labour.
3. Trafficking in human beings is prohibited.

EU legislation:

1. The Charter of Fundamental Rights of the European Union;

2.Directive 2011/36/EU of the European Parliament and of the Council of 5 April
20711 on preventing and combating trafficking in human beings and protecting its
victims, and replacing Council Framework Decision 2002/629/JHA,;

3.Council Decision of 6 April 2009 establishing the European Police Office
(Europol).
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A brief explanation:

The right in Article 5(1) and (2) corresponds to Article 4(1) and (2) of the ECHR, which
has the same wording.

It therefore has the same meaning and scope as the ECHR Article, by virtue of
Article 52(3) of the Charter. Consequently:

- no limitation may legitimately affect the right provided for in paragraph 1;

- in paragraph 2, "forced or compulsory labour" must be understood in the light of
the "negative" definitions contained in Article 4(3) of the ECHR:

"For the purpose of this article the term "forced or compulsory labour" shall not
include:

(a) any work required to be done in the ordinary course of detention imposed
according to the provisions of Article 5 of this Convention or during conditional
release from such detention;

(o) any service of a military character or, in case of conscientious objectors in
countries where they are recognised, service exacted instead of compulsory
military service;

(c) any service exacted in case of an emergency or calamity threatening the life or
well-being of the community;

(d) any work or service which forms part of normal civic obligations."

2. Paragraph 3 stems directly from the principle of human dignity and takes account
of recent developments in organised crime, such as the organisation of lucrative
illegal immigration or sexual exploitation networks. The annex to the Europol
Convention contains the following definition which refers to trafficking for the
purpose of sexual exploitation: "traffic in human beings: means subjection of a
person to the real and illegal sway of other persons by using violence or menaces
or by abuse of authority or intrigue with a view to the exploitation of prostitution,
forms of sexual exploitation and assault of minors or trade in abandoned children".
Chapter VI of the Convention implementing the Schengen Agreement, which has
been integrated into the "acquis communautaire”, in which the United Kingdom
participates and Ireland has requested to participate, contains the following
wording in Article 27(1) which refers to illegal immigration networks: " The
Contracting Parties undertake to impose appropriate penalties on any person who,
for financial gain, assists or tries to assist an alien to enter or reside within the
territory of one of the Contracting Parties in breach of that Contracting Party's laws
on the entry and residence of aliens." On 19 July 2002, the Council adopted a
framework decision on combating trafficking in human beings (OJ L 203, 1.8.2002,
p. 1) whose Article 1 defines in detail the offences concerning trafficking in human
beings for the purposes of labour exploitation or sexual exploitation, which the
Member States must make punishable by virtue of that framework decision.




Case;

1.United Kingdom / High Court of Justice - Queen's Bench Division -
Administrative Court / [2018] EWHC 2848 (Admin) - Case ID: CO/6151/2016,
C0O/4738/2017 and CO/4398/2017

Key facts of the case:

The Court examined the applications for permission to appeal of three Polish
nationals subject to European Arrest Warrants [EAW] in the UK. The issue for
determination was whether the recent developments which affected Poland’s
judicial system were such that applicants subject to EAW issued by Polish judicial
authorities should be discharged and protected from extradition. Applicants
submitted that if they were returned to Poland, they would be at risk of breaches
to their right to a fair trial protected under Article 6 of the ECHR. Further, the
second applicant stressed that if extradited to Poland, his sentence could be
recalculated following a sentencing hearing. He submitted that such hearings fell
within the scope of Article 6 ECHR and Articles 47 and 48 of the Charter. Finally,
prospective detention might also engage Article 5 ECHR and Article 6 of the
Charter.

Key legal question raised by the Court:

The High Court of Justice examined the claimants’ following submissions: one the
one hand, the Court can decide that refusal of extradition must be founded not
merely on technical breaches of Article 6 of the ECHR but instead require a
“flagrant denial” of fair trial rights. On the other hand, should the Court decide
that there is no “flagrant violation” of fair trial rights in Poland, the applicants
submitted that they could still invoke Articles 47 and 48 of the EU Charter, which
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do not provide for a “threshold standard of ‘flagrancy’”.

Outcome of the case:
The respondent submitted that the Luxembourg Court had never ruled that a
“flagrancy test” did not apply to Article 47, nor had it adopted a different test.
The High Court of Justice accepted the respondent’s submission.

It rejected the submission made against the applicants’ extradition on the ground
that there was “no general basis to decline extradition to Poland”. However, the
Court recognized that these applicants and others in similar situations might have
an exceptional case requiring “specific and precise assessment” to see whether
they ran a risk of breach of their fundamental rights to fair trial if returned to
Poland and they were granted permission to appeal. The Court made it clear that
exceptional circumstances must be demonstrated. No such circumstances were
demonstrated on the facts.




2.Czech Republic / Constitutional Court / Il. US 3436/14

Key facts of the case:

The plaintiffs, citizens of Vietnam, signed a contract of employment and were then
forced for a year to perform hard work in the forest. They got no wage and they
could not leave because they were threatened. Afterwards, the plaintiffs reported
this to the Police, but neither the Police nor the Public Prosecutor’s Office (Statni
zastupitelstvi) started criminal proceedings for formal reasons, even though this
was likely a case of human trafficking. After exhausting all other legal options, the
plaintiffs filed a constitutional complaint. The plaintiffs claimed that there was a
breach of a right to a fair trial, equality, human dignity and the right not to perform
forced or compulsory labour. The Police and the Public Prosecutor’s Office claimed
that they followed the correct procedure as allegedly no criminal offences had
been committed.

The Constitutional Court stated that there was a high probability that human
trafficking had been committed. Therefore the investigation of the Police and the
Public Prosecutor’s Office should have been exhaustive, not negligent. This duty
arises not only from the importance of the right to personal freedom, but also from
EU law commitments, especially Directive 2011/36/EU on preventing and
combating trafficking in human beings and protecting its victims, and Article 5 of the
Charter.

Outcome of the case:

The Constitutional Court stated that the process of the authorities involved in
criminal proceedings was negligent. The authorities involved in criminal
proceedings must proceed exhaustively, especially when the interests at stake are
so important (such as life, personal freedom etc.). Also, the proceedings must be
free of arbitrariness. Therefore the Constitutional Court annulled the decisions of
the authorities involved in criminal proceedings and ordered them to judge the case
again.



Case study 11.
Thenghtto
freedom of

thought,
conscience and
religion.




CTatTs 3 KOHBEHLIIL:

1.KoxxeH Mae npaBo Ha cBO6OAYy AYyMKW, COBICTI Ta PenIrii; ue npaBO BKIOYAE
cBO6OJY 3MIHIOBATV CBOO penirito abo nepekoHaHHSA, a TakoX cBoboAy CroBIAyBaTU
CBOIO penirito abo nepekoHaHHS Mif 4Yac 60roCcnyXIHHA, HaBYaHHSA, BUKOHAHHA Ta
AOTPUMAHHSA PenirinHol NPaKTUKU | PUTyanbHUX 0BpsAIB 9K OAHOOCO60BO, Tak |
CMIJIBHO 3 IHWKMU, SSK NPUAKOAHO, TaK | MPUBATHO.

2. CBoboga cnosifyBaTW CBOK penirito abo nepekoHaHHSA MIAAAraE auwe Takum
O6MeXeHHsIM, L0 BCTAHOBJ/IEHI 3aKOHOM | € HEO6XIAHVMU B AeMOKpaTU4YHOMY
CyCnIIbCTBI B IHTepecax rpoMaAcbKol 6e3nekun, AN OXOPOHU Ny6aI4HOro MOpPSAKY,
3[0pOB’s Y Mopasl abo A5 3aXUCTy NpaB | CBO6O, IHLNX OCI6.

KopoTke NosACHEeHHS:

CBoboga AymMKM, COBICTI | penirii, 3akpinaeHa y ctatti 9 KoHBeHLJi, € OAHIEID 3
MABAINH  «JEMOKPaTUYHOro CyCninbCTBa» Yy pPO3yMIHHI KOHBEHLI. Y CBOEMY
peniriiHoMy BUMIPI, BOHa OIrypye MOMDK HarbINbLl XWUTTEBO HEOOXIAHUMU
CKNafoBUMU GOPMYBAHHS IAEHTUYHOCTI BIPYOUUX | IX XXUTTEBOI NO3ULYII, afie BOHA €
LIHHAM HaAbaHHAM | ANnA aTeicTIB, arHOCTUKIB, CKeNTUKIB | IHANGEPEHTHUX OCI6.
aeTbca Npo naopaniam, A0poro 3406yTUiA NPOTAroM CTOMITh, AKWIA € 3aCa0BUM
AN Takoro cycninbeTea. LA cBoboga nepesbayae, 3okpemMa, cBob604y Hanexatn yu
He Hanexartw 40 penirii | ceobojy CnoBIAyBaTN Y He CMOBIAYBATN Ii.

3aKkoHoaaBcTBO €C:

1.3aranbHa geknapauls npas AOAVHW, NPUAHATA | NPOrosoleHa Pe30stoLIErD
FeHepanbHOi Acambnei OOH 10 rpyaHa 1948 poky (mam - 3aranbHa
Aexknapaus);

2.KoHBeHLUI Npo 3axMUCT NpaB AAVNHN | OCHOBOMOIOXHUX cBOBOA, mignucaHa 4
nncrtonaga 1950 poky ypsaamun gepxxaB-uneHiB Pagn €sponu Ta patndikoBaHa
YkpaiHoto 17 nunHa 1997 poky (aan — EBponeicbka KOHBEHL|A);

3.MpkHapoAHMIA NakT MApPO TPOMAAAHCLKI | MOAITUYHI MNpaBa, MNPUAHATUA 16
rpyaHs 1966 poky FeHepanbHoto Acambneero OOH Ta paTudiKoBaHUN YKa3oM
Mpe3nali BepxoBHoi Paan YkpaiHcekoi PCP 19 »oBTHs 1973 poky (gam —
MiXXHapOAHWIA NakT);

4. leknapauis nNpo AIKBIAAUIKD BCIX $OPM HeTepnuMMocTl Ta AUCKPUMIHALIT Ha

OCHOBI PpenIrli 4n MnepeKkoHaHb, MPUAHATA | MNPOroJsiolieHa pPe30/toLIE

FeHepanbHoi Acambnei OOH 25 nnctonaga 1981 poky (gan — Aeknapaus npo

NIKBIAALIO BCIX GOPM HETEPMUMOCTI).
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Keunc:

1.CnpaBa «lacaH 1 Haywl npoTu Bonrapii».

CyTb cnpaBu nondrae B cyrnepeyul 3a JIAEPCTBO Y MYCY/IbMaHCbKIA FPOMaA|
Bonrapii MK il HOBUM KepIBHUKOM M. FacaHoOM | MOro nonepeaHVkoM — Heaim
FeHpxeBoM. CnoyaTtky opraH JepxasHoi Bnagn — /[Jupektopar 3 MUTaHb
BIPOCMOBIJaHHA — 3apeecTpyBaB HOBWI CTaTyT | HOBE KepIBHULUTBO, a MI3HIWe
NpPMMYCOBO BUCennB ronosHoro Myodia FacaHa 3 pobouyoro odicy. MNicns BIAMOBU
NpoKypaTypu 3axuwatm WOro npaesa, a BAagM — BWKOHYBaTW MNOCTAaHOBU
BepxoBHoro cyay, n. FacaH 22 ciyHg 1996 p. 3BepTaeTbca 40 EBPONENCbKOI KOMICIT
3 NpaBs NHANHN 3 MO30BHOK 3a8BOH0.

Y piweHHI, yxBaneHomy y Ctpacbyp3l 26 xoBTHA 2000 p., EBponencbkuin cys 3
npaB NHOAMHN OAHOMO/I0CHO MOCTAaHOBMB, WO 6ynn AONyLleHHI NopyLUeHHs CT.9,
fka posrngganace y cBital cr.1l, Aka nepegbayae BiIbHe GYHKLIOHYBAHHS
peniriiHoil rpoMagmn 6e3 CBaBIIbHOIO BTPYYaHHS Aep)kaBu. TakoxX Cys NOCTaHOBUB,
o n. acaH He 3MIT peani3yBaTi CBOro NpaBa Ha 3aXUCT BIA BTPYYaHHSA AepXaBu y
BHYTPILWHIO AIANBHICTE PEeNIriiHOI OpraHi3auli, Wo | CApUYMHWUAO nopylleHHs ¢T.13
€BpPOMencbLKOi KOHBEHLIT 3 NPaB OANHWU.

Take pIWeHHSA MIATBEPAXKYE TOW akT, WO peniriviHe XUTTA € He3asieXXHUM BIj,
Alep>KaBHOro, opraHn Jep>kaBHol BAaAn He MaroTb NpaBa CaMOBIJIbHO BTPY4YaTUCh Y
AISNBHICTb  PeniriiHMX OopraHi3auii. Takox Uua CcyjoBa yxBana € HarnsggHUM
NPUKIaAOM TOrO, L0 rPOMaAsAHMH Ma€E MpaBoO Ha 3aXWUCT BIA BTPYYaHb AepXaBu y
BHYTPILIHIO AIANILHICTE PENITIHUX OpraHi3auin.

Peanizauia rpomagaHamm YkpaiHum B €C (3axXmcT y BUNaAKY NopyLUeHHS)

Peani3oByroum CBOE NpPaBO Ha CBOGOAY CBITOrNAAY | BIPOCMOBIAAHHSA, FPOMaAAHN
MaloTb MPaBoO BUILHO CMOBIAYBATU byAb-AKy penirio, abo He crioslgyBaTy B3aranl
HISIKOT, 06MpaTn penirinHy nitepaTypy, BCTAHOBAOBATU | MIATPUMYBATU MIDKHAPOAHI
KOHTaKTWN, BUDKAXATM 3a KOPAOH AN NaNOMHULTBA, 6paTty yyacTb Y PI3HUX
peniriiHUX opraHisayiax. Bm3HaHHA UbOro npaBa HaAa€ JOAVHI 3aXUCT BIA
3a3HaHHA MPUMYCY LWOAO MPUWHATTA penirii abo nepekoHaHHA Ha CBIA BUBIP.
MoOXyTb HaknajaTucb nuvwie TI OBMeXeHHS, SKI BCTaHOBJ/IEHI 3aKOHOM | §KI €
Heo6XIAHNMIN A/11 OXOPOHW CYCrIJIbHOI 6e3neKku | MOPSAKY.

Komicin €CIMJT BM3HauMna NUTaHHSA, AKI He 3axuwaroTbca cT.9 KoHBeHuli. [o-
nepwe, AepxaBa MoOXe 3a60POHUTU PenIriviHIA CekTl BU3HayaTu CBIA CTaTyC Yy
NpaBoBIA CTPYKTYpI. MNo-agpyre, ocoba He MOXe OCKap>XXyBaTW MOMITUKY AepXaBHOI
LepKBU, OCKIIbKM BOHA MOXe BIIbHO i 3anmwmntn. Takox €Bponencbkuin Cyp 3
npae /OAVWHW MOCTAaHOBMB, WO JepXaBa MOBWHHA 3abe3neymT MOXIMBICTb
BIAJIyYEHHS 0CObW BIJ, LIEPKBW, a TaKOX He Mae npasa npumyLlyBaTu ¢piHaHCyBaTuU

6yAb-Ky LiepKBY.




Article from the
Convention:

1. Everyone has the right to freedom of thought, conscience and religion; this right
includes freedom to change his religion or belief, and freedom to manifest his
religion or belief in worship, teaching, practice and observance, either alone or in
community with others and in public or private.

Freedom to manifest one's religion or beliefs shall be subject only to such
limitations as are prescribed by law and are necessary in a democratic society in
the interests of public safety, for the protection of public order, health or morals, or
for the protection of the rights and freedoms of others.

A brief explanation:

Freedom of thought, conscience and religion, as enshrined in Article 9 of the
Convention, is one of the foundations of a "democratic society" within the meaning
of the Convention. In its religious dimension, it is among the most vital components
of the formation of the identity of believers and their position in life, but it is also a
valuable asset for atheists, agnostics, skeptics and indifferent persons. It is about
pluralism, hard-won over the centuries, which is fundamental to such a society. This
freedom includes, among other things, the freedom to belong or not to belong to a
religion and the freedom to profess or not to profess it.

EU legislation:

1.17The Universal Declaration of Human Rights, adopted and proclaimed by a
resolution of the UN General Assembly on December 10, 1948 (hereinafter - the
Universal Declaration);

2.The Convention for the Protection of Human Rights and Fundamental Freedoms,
signed on November 4, 1950 by the governments of the member states of the
Council of Europe and ratified by Ukraine on July 17, 1997 (hereinafter referred
to as the European Convention);

3.The International Covenant on Civil and Political Rights, adopted on December
16, 1966 by the UN General Assembly and ratified by a Decree of the Presidium
of the Supreme Soviet of the Ukrainian SSR on October 19, 1973 (hereinafter
referred to as the International Covenant);

4.The Declaration on the Elimination of All Forms of Intolerance and of
Discrimination Based on Religion or Belief, adopted and proclaimed by a
resolution of the UN General Assembly on November 25, 1981 (hereinafter
referred to as the Declaration on the Elimination of All Forms of

5.Intolerance).
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Case:

1.The case of Hasan and Chaush v. Bulgaria.

The essence of the case lies in a dispute for leadership in the Muslim community of
Bulgaria between its new leader, Mr Hasan, and his predecessor, Nedim Gendzhov.
First, the state authority - the Directorate for Religious Affairs - registered a new
statute and new leadership, and later forcibly evicted the Chief Mufti Hasan from his
office. After the prosecutor's office refused to protect his rights and the authorities
refused to comply with the rulings of the Supreme Court, Mr Hasan filed a
complaint with the European Commission of Human Rights on 22 January 1996.

In a judgment delivered in Strasbourg on 26 October 2000, the European Court of
Human Rights unanimously held that there had been violations of Article 9, read in
the light of Article 11, which provides for the free functioning of a religious
community without arbitrary interference by the State. The court also ruled that Mr
Hasan was unable to exercise his right to protection from state interference in the
internal activities of a religious organisation, which resulted in a violation of Article
13 of the European Convention on Human Rights.
This decision confirms the fact that religious life is independent of the state, and
state authorities do not have the right to arbitrarily interfere in the activities of
religious organisations. This court ruling is also a clear example of the fact that a
citizen has the right to be protected from state interference in the internal activities
of religious organisations.

Exercise by Ukrainian citizens in the EU (protection in case of violation)

In exercising their right to freedom of worldview and religion, citizens have the right
to freely profess any religion or none at all, to choose religious literature, to
establish and maintain international contacts, to travel abroad for pilgrimage, and to
participate in various religious organisations. Recognition of this right provides a
person with protection from being forced to adopt a religion or belief of their
choice. Only those restrictions may be imposed that are established by law and are
necessary to protect public safety and order.

The ECHR Commission has identified issues that are not protected by Article 9 of
the Convention. First, the state may prohibit a religious sect from determining its
status in the legal structure. Secondly, a person cannot challenge the policy of the
state church, as he or she is free to leave it. The European Court of Human Rights

has also ruled that the state must ensure the possibility of excommunication of a

person from the church, and has no right to force the financing of any church.




Case study 12.
Thernghtto
freedom of

expression and
Information.



CtatTs 3 KOHBeHLI

1.KoxxeH Mae npaBo Ha cBobogy BuMpaxeHHA nornage. Lle npaBo BkAro4ae
CcBO6OAY AOTPMMYBATUCb CBOIX MepeKoHaHb, OTPUMYBATU Ta MNOLUMPIHOBATU
IHbopMauito Ta 14ei 6e3 BTpyyaHHS 3 60Ky Aep>KaBHOI BAagM Ta He3aneXHo
BIJ, KOPZAOHIB.

2.Cna noBaxaTun cBoboay Ta natopaniam 3ML.

3aKoHoaaBcTBO €C:

1.€Bponencbka KOHBEHLISA 3 MPaB JIIANHN,

2.Paga €sponericbkoro Coto3y: KepiBHI npuHumnu €C 3 npas NOAUHU WOAO
CBO6OAV BMPAXeHHs NOrAsAiB oHAanH | opnaH;

3.AnpekTtumea (EC) 2016/943 EBponeiicbkoro MapnameHTy Ta Paan Bia 8 uepBHSA
2076 poky npoO 3axMUCT HEePO3KPUTUX HOy-Xay Ta AINoBOI IHPopmayi
(koMepLIiHOT TAaEMHULY) BIA iX HE3aKOHHOro MpuAGaHHSA, BUKOPUCTAHHSA Ta
PO3ro/IoLIeHHS;

4.PernameHT (EC) 2015/2120 €Esponeiicbkoro MapnameHTy Ta Paaun Big 25
nncronaga 2015 poky, W0 BCTAHOB/IE 3aX04M LLIOAO BIAKPUTOro AOCTYNy A0
IHTepHeTy Ta BHOCUTb 3MIHU Ao [AwupekTneu 2002/22/€C Npo yHIBepcanbHI
Nocnyrn Ta npaBa KOPUCTyBaYyIB, MOB’A3aHI 3 eN1eKTPOHHUM 3B’3KOM...;

5.PernameHT (EC) 2017/1128 E€sponeiicbkoro MapnameHTy Ta Pagum Big 14 uepBHs
2017 poky npo TPaHCKOPAOHHY MepeHOCUMICTb MOCAYr OHAMH-KOHTEHTY Ha
BHYTPILLUHBOMY PUHKY;

6.MosigomneHHa Komicii 4o €Bponericbkoro MapnameHTy, Paan, €Bponericbkoro
€KOHOMIYHOrOo Ta CoLlaibHOro KoMiTeTy Ta KOMITeTy perioHIB Lwoa0 60poTbou 3
He3aKOHHVM OHNAaNH-KOHTEHTOM.
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KopoTke NoACHEeHHS:

1.Cratta 11 Bignosigae ctatTi 10 €BpoONencbKOi KOHBEHLIT 3 MpaB JHANHU, SKa
3BYUUTb TakK:

KoxHa nogmHa Mae npaBo Ha CBO6OAY BUPaXeHHs nornsagis. Lle npaBo BkAOYaE
cBoboay [AOTPUMYBATUCb CBOIX MNepekoHaHb, OTPMMYBATM Ta MOLIMPHOBATU
IHbopMauito Ta 14el 6e3 BTpyyaHHA 3 60Ky Aep>XaBHOI Bnajgv Ta He3anexHo BIA
KOPAOHIB. Lla CTaTTa He nMepeLlukoAXaEe JepxaBaM BuMMaratu iLeH3yBaHHSA
MOBJIEHHS. , TeNeBI3INHI YN KIHOMIAMPUEMCTBA.

2. 3pINCHEHHA UMX CBO6OA, OCKIIbKM BOHO MOB’A3aHe 3 06o0B’A3kamMuy Ta
BIAMOBIAANIBHICTIO, MOXe MNIANAraTU TakuM GOpManbHOCTAM, yMOBaM, ObMeXeHHAM
abo nokapaHHaM, AKI NnepejbayeH! 3aKOHOM | € HEOOXIZHVMU B AeMOKPaTUYHOMY
CycniNbCTBI, B IHTepecax HaulOHanbHOI 6e3nekn, TepuToplanbHOI 6e3nekn
LINICHOCTI 4/ TFPOMaACbKOl 6e3nekn, ANs  3anobIraHHA 3aBOPYLLUEHHSM U
3104MHAM, ANA 3aXUCTY 340POB’A UM MOpPal, ANs 3aXUCTy penyTaLli UM npaB IHLWNX
0C16, AN 3anobiraHHA PO3ro/ioLeHHI0 IHGopMaLli, OTPMMaHOI KOHPIAEHUINHO, abo
ANSA MNIATPUMKM aBTOPUTETY Ta HeynepeakKeHOoCTI CyA0Ba Bnaja».

3riaHo 31 cTatTeto 52(3) XapTii, 3HaUeHHs Ta 06CAr LUBOro NpaBa € TaKUMU X, K TI,
Lo rapaHTytoTbca EKIMJ1. ToMy obMexeHHs, ki MOXYTb 6YyTW HaknajeH! Ha HbOro,
He MOXYTb NMepeBuLLyBaTh obMexeHb, nepeadaueHux y ctatTi 10(2) KoHseHuyi, 6e3
wKoAn Ansa 6yab-AKMX ObMeXeHb, $KI 3akoHogaBcTBO CniBTOBapucTBa npo
KOHKYPEeHLIF0 MOXe Hak/lacTM Ha nMpaBo JepXaB-unleHIB 3anpoBajXyBaTu
MeXaHI3MW JILLeH3YBaHHS, 3a3HaueH! B TpeTe peyeHHs ctaTTi 10(1) EKNJI.

3. YactmHa 2 ul€ei CcTaTTl NOSACHKE Hacmaky yactmHu 1 wopo ceoboam 3MI. BiH
6a3yeTbCs, 30Kpema, Ha npeueseHTHoMy npasl Cyay Wwoao TenebayeHHs, 30Kkpema
y cnpasl C-288/89 (piweHHa Big 25 nunuHsa 1991 poky, Stichting Collectieve
Antennevoorziening Gouda Ta 1Hwi [1991] ECR 1-4007), a Takox Ha MpoToKosI Npo
CUCTEMI CYCMIJIbHOro MOBJ/IEHHS B Jep>XaBax-yieHax, Ak AojaTok Ao JloroBopy npo
€C, 1 wogo Anpektren Pagn 89/552/€C (3o0kpema, il CIMHaALATOI YaCTUHW).



Kevicnr:

1.Monbwia / Buwmin agmiHictpatuBHuia cyg / Il OSK 3746/

KnrouyoBi ¢pakTun cnpasu:

Y 2019 poul Kibka MONbLCLKMX OPraHiB MICLEBOro CamMOBPSAAYBaHHS MPUAHAN
aHTN-JITBT pe3ontoyi. LIl nocTaHOBK € feknapauyisMm MyHILMNANITETIB, B AKNX BOHN
BVCNOB/IOKOTH CBOK HE3roy 3 NpocyBaHHAM Ta yTBepakeHHAM "JITBT-igeonorii” Ha
iXHIW TepuTopli. OfHIED 3 winen Jeknapauli 6yB 3axucT MNIANPUEMLIB BIA
HaB'A3yBaHHA 1M MeBHMX YMOB MpaueBnallTyBaHHA - SK MNIAKPecoBanocs B
Aexknapauli, NgNPUEMLIB XOTIIN 3MYCUTU 6paTn Ha poboTy JITBET-ntogein.

Ak Hacnigok, OMByACcMeH NoAaB CKapr Ha Ll MOCTaHOBW A0 BIANOBIAHUX 061aCHUX
AAMIHICTPATUBHUX cyalB. OgHa 3 UMX CKapr CTOCyBasiaca PIWEHHS, NMPUAHATOrO
MyHIUMnamTeToM IctebHa. Y piweHH! BIg 14 nvnHa 2020 poky BoeBogcbkumin
aAMIHICTPATUBHUI cyA [niBiLe ckacyBaB BMLIe3rasaHy rmocrtaHoBy. Ha Aymky
BoeBoAcCbKOro aAMIHICTPAaTMBHOro cyay [niBibe, UA NOCTaHOBA CynepeyunTb
KoHcTuTyyli, XapTii €C Npo OCHOBHI nMpaBa Ta E€BPOMENCbKIA KOHBEHLIT 3 npas
NAMHN. HauloHanbHa npokypatypa, MyHiuunaniteT IctebHa Ta dPyHaauia "Opao
FOpic" nogann anensy,to.

PiweHHAM BI4 28 uepBHA 2022 poky Buwmin agMIHICTPaTUBHUIA Cy4 MIATPUMAB
piLLeHHA BOEBOACLKOro afMIHICTPAaTUBHOIO CyAy, MNIAKPeCcnBLUW, WO JAep)KaBa €
CNINIbHOTOK BCIX FTPOMAASAH | HIXTO HE MOXe ByTU AUCKPUMIHOBaHW 3a ByAb-AKOH
o3Hakor. Cyj TakoX 3a3HaymB, LLIO NOCTaHOBA MOPYLLYE MNAHICTb, YeCTb | Jobpe IM'A
NTBT-rpoMagsaH; Ul rpoMagsaHu MaroTb MPaBo Ha BIAKPUTE | BUIbHE XUTTA HapIBHI 3
reTepoceKkcyasnbHUMU NOAbMMU.

3 ul€l NpUYMHK NOCTaHoBa 6yna BM3HaHA Tako, LIO He BIAMOBIAAE 3a6OpPOHI
AVCKPUMIHALLT, 3aKpinaeHIn B KOHCTUTYLIT, XapTIii OCHOBHUX MpaB Ta EBpPONerCbKIn
KOHBEHLLII 3 NpaB 0ANHN.

Knro4yoBe npaBoBe NUTaHHSA, nopyweHe Cyaom:
KntouoBa npasoBa npobsiema nonsrana B 3aKOHHOCTI PILLIEHHA OpraHy MiCLeBoro
caMoBpAAYBaHHSA, CNPAMOBAHOIo Ha AnckpumiHauio JIFTbT-rpomaasaH.

Pe3ynbTaT cnpaBm:

[NpaBOB/M pe3yNbTaToOM CyAOBOro pIlleHHA CTano BU3HaHHA aHTU-JITBT piieHHs
HEe3aKOHHVM Ta MOro CKacyBaHHS.

Lie pIlWeHHs € BaXNMBKM KPOKOM Ha LUASAXY A0 MOCUIEHHSA MPaBOBOro 3axucTy
NTBT+ nogert B Monbuy. Cyaal NIAKPeCcAUnn, WO AepXaBa € CriJIbHOTOK BCIX
rpoMagsaH, TOMY OpraHun JepXaBHOI BAaaW, B TOMY YKC/Al OpPraHu MICLLEBOrO
CaMOBPSAAYBaHHSA, HE MOXYTb BUK/IKOYATU XOAHI COLIaNbHI FPYMV.




2.Yexisn / BepxoBHuin cyp / 23 Cdo 1840/2021

KniouoBi ¢pakTum cnpasu:

Dilia npepctaBnsie aBTOpPIB Ta IHWWX BAACHUKIB aBTopCbkuMx npas. Dilia
cTBepAXyBana, WO Beb6-CalT BIAMNOBIAAYA, AKUW Npautoe gk cnyxba 36epiraHHSA
AAHUX, MalXe BUKIKOYHO BUKOPUCTOBYETHCA AN HECAHKLIOHOBAHOINO OOMIHY
MaTteplanamm, 3axMLEHUMU aBTOPCLKUM MPaBOM, KOpUCTyBadamun cepsicy (Be6-
cavity). ¥ ubomy Bunagaky Dilia mogana go cyay Ha Uloz.to 3a nopylieHHs npasa Dilia
Ha IHTenekTyasbHy BNACHICTb LUAAXOM HajaHHA nnatbopmMm Ans He3akKOHHOro
nowmnpeHHs wectn ¢inbMiB, Ha skl Dilia mae npaBa IHTenekTyanbHoi BnacHocTl. Dilia
TaKoX Monpocuna cy4 MOCTaHOBUTU, WO niatpopma 3060B’s3aHa 3anobirtn (3a
AOMOMOrOK0 IHCTPYMEHTY A1 IeFKOro MOLUYKY, MNOLUYKOBOI CUCTEMU, SIKY BOHa Cama
Hazae) 6yAb-AKOMY AOCTYMy A0 Takux TBOPIB ANS 3aBaHTaXEHHs Ta MOTOKOBOro
nepegaBaHHs.

OCHOBHI OPpAVYHI NUTaHHA, NnocTaBneHl Cygom:

Cya 6yB NOKAVMKAHWIA po3TayMaunTn nonoxeHHs 3akoHy N2. 480/2004 36. npo
IHpopMaLIViHI NOCAYrn, 30KpeMa 06cAr BIAMOBIAANbLHOCTI MOCTayanbHMKa MNOCAYr 3a
36epexxeHHs 3MICTY IHbopMaLyli, HagaHoi KopucTyBayeM (po3ain 5 Ta 6).

3aKOHOM BCTaHOBJ/IEHO, LLIO BUKOHaBeLb NOCAYyrn 36epiraHHs IHopmauli, HagaHoi
KOpucTyBayeM, Hece BIAMOBIJANbHICTL 3@ 3MICT IHPOPMaLl, WO 36epIraeTbcs Ha
BMUMOTY KOPUCTYBaya, NnLLUe:

(a) AKWO, BpaxoByoun npeameT Moro a6o i AISLHOCTI Ta 06CTaBMHM Ta XapakTep
CcnpaBun, BIH ab0 BOHa MO 3HAaTW, WO 3MICT IHGopMaLll, Wo 36epiraeTbcs, abo
noBeAIHKa KOpMUcTyBayva bynm npoTunpaBHUMUK; abo

(b) sikWwo Womy cTano BIZOMO MPO MPOTUMPABHUIA XapakTep BMICTY 36epexeHoi
IHpopMaLli abo Npo NpoTUNpPaBHY MOBEAIHKY KOPUCTYBaya Ta HeramHO He BXUTO
BCIX 3ax0AIB, AKI MOXYTb BMMaratuca Blj Hboro abo Hel, wob BuAannTn abo
3p06UTK HEAOCTYNHOK Taky IHGoOpMaLItO.

MocTavanbHUKM NOCNyr He 3060B'A3aHI

(a) KOHTPOMOBATY 3MICT IHOPMALLIT, Ky BOHU NepeaatoTb abo 36epirarTb,

(6) akTMBHO WykaTV GakTL Ta 06CTABUHMW, LLLO BKA3yHTb HA MPOTUMPABHWIA 3MICT

IHpOpMaLT.

Pe3ynbTaTt cnpaBu:
BepxoBHuin Cya nigKpecavs, WO NpW OUIHLI HacaIgKIB AN aBTOPCbKOro npasa
HeobxifHO BpaxoByBaTW crneundiky MOCAyrv, WO HAAAETbCA BIANOBIgAYEM,
BKJIIOYAOUYM  K/IFOYOBI TEXHOJIOMIYHI MNapaMeTpu Mocyrv Ta BUKOPUCTOBYBAHY
613Hec-Moaenb.

BepxoBHUIA Cys NOroAMBCA 3 MIPKYBaHHAMM Bucokoro cyay npo Te, WO BIANOBIAAY
Uloz.to BIAPIZHAETLCA BIA «MIpaTCbkux» nnatdopm, Takux gk The Pirate Bay,
OCKIIbKN BIH Buganse $ainm nicnsg oTPUMaHHA CMOBILEHHS, |, OTXXe, He Hece
NpsSMOi  BIANOBIZANIBHOCTI 33  MOPYLUEHHS  aBTOPCbKUX MpaB  AesKuMWn
KopucTyBayYamu.




Article from the
Convention:

1.Everyone has the right to freedom of expression. This right shall include
freedom to hold opinions and to receive and impart information and ideas
without interference by public authority and regardless of frontiers.

2.The freedom and pluralism of the media shall be respected.

EU legislation:

1. The European Convention on Human Rights;

2.Council of the European Union: EU Human Rights Guidelines on Freedom of
Expression Online and Offline;

3.Directive (EU) 2016/943 of the European Parliament and of the Council of 8
June 2016 on the protection of undisclosed know-how and business
information (trade secrets) against their unlawful acquisition, use and
disclosure;

4.Regulation (EU) 2015/2120 of the European Parliament and of the Council of
25 November 2015 laying down measures concerning open internet access
and amending Directive 2002/22/EC on universal service and users’ rights
relating to electronic communicati...;

5.Regulation (EU) 2017/1128 of the European Parliament and of the Council of 14
June 2017 on cross-border portability of online content services in the internal
market;

6.Communication from the Commission to the European Parliament, the council,
the European economic and social committee and the committee of the
regions on tackling illegal content online.
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A brief explanation:

1. Article 11 corresponds to Article 10 of the European Convention on Human
Rights, which reads as follows:

". Everyone has the right to freedom of expression. This right shall include
freedom to hold opinions and to receive and impart information and ideas without
interference by public authority and regardless of frontiers. This article shall not
prevent States from requiring the licensing of broadcasting, television or cinema
enterprises.

2. The exercise of these freedoms, since it carries with it duties and
responsibilities, may be subject to such formalities, conditions, restrictions or
penalties as are prescribed by law and are necessary in a democratic society, in
the interests of national security, territorial integrity or public safety, for the
prevention of disorder or crime, for the protection of health or morals, for the
protection of the reputation or rights of others, for preventing the disclosure of
information received in confidence, or for maintaining the authority and impartiality
of the judiciary."

Pursuant to Article 52(3) of the Charter, the meaning and scope of this right are
the same as those guaranteed by the ECHR. The limitations which may be
imposed on it may therefore not exceed those provided for in Article 10(2) of the
Convention, without prejudice to any restrictions which Community competition
law may impose on Member States' right to introduce the licensing arrangements
referred to in the third sentence of Article 10(1) of the ECHR.

2. Paragraph 2 of this Article spells out the consequences of paragraph 1
regarding freedom of the media. It is based in particular on Court of Justice case
law regarding television, particularly in case C-288/89 (judgment of 25 July 1991,
Stichting Collectieve Antennevoorziening Gouda and others [1991] ECR [-4007),
and on the Protocol on the system of public broadcasting in the Member States
annexed to the EC Treaty, and on Council Directive 89/552/EC (particularly its
seventeenth recital).



Cases:

1.Poland / Supreme Administrative Court / lll OSK 3746/21

Key facts of the case:

In 2019, several polish local governments adopted the Anti-LGBT resolutions.
Those resolutions are declarations of municipalities expressing their objection to
promotion and affirmation of the “LGBT ideology” on their territory. One of the
objectives of the declaration was to protect entrepreneurs from imposing certain
conditions of employment on them - as underlined in the declaration,
entrepreneurs were to be forced to hire LGBT people.

As a result, the Ombudsman filed complaints against those resolutions to the
relevant Provincial Administrative Courts. One of these complaints concerned the
resolution adopted by the Istebna Municipality. In the judgment of 14 July 2020,
the Gliwice Provincial Administrative Court annulled the above-mentioned
resolution. According to the Gliwice Provincial Administrative Court, this
resolution is inconsistent with the Constitution, the EU Charter of Fundamental
Rights and the European Convention on Human Rights. The National Public
Prosecutor, Istebna Municipality and Ordo luris Foundation appealed.

By the judgment of June 28, 2022, the Supreme Administrative Court upheld the
decision of the Provincial Administrative Court, emphasising that the State is a
community of all citizens and no one may be discriminated on any ground. The
Court further pointed out that the resolution violates the dignity, honour and good
name of LGBT citizens; these citizens have the right to open and free life on an
equal basis with heterosexual people.

For this reason, this resolution was found to be inconsistent with the prohibition of
discrimination enshrined in the Constitution, the Charter of Fundamental Rights
and the European Convention on Human Rights.

Key legal question raised by the Court:
The key legal problem was the legality of the resolution of local government
aimed at discriminating against LGBT citizens.

Outcome of the case:
The legal result of the judgment was the annulment of the Anti-LGBT resolution
and its annulment.

This judgment is an important step towards strengthening the legal protection of
LGBT+ people in Poland. The judges emphasized that the state is a community of
all citizens, therefore public authorities, including local self-government bodies,
cannot exclude any social groups.




2.Czechia / Supreme Court / 23Cdo1840/2021

Key facts of the case:

Dilia represents authors and other copyright holders. Dilia argued that the
defendant’s website which operates as a data storage service is almost exclusively
used for the unauthorised sharing of copyrighted material by users of the service
(the website). In this case, Dilia sued Uloz.to for infringing Dilia’s right to intellectual
property by providing platform to illegally share six movies to which Dilia has
intellectual property rights. Dilia also asked the Court to rule that the platform is
obliged to prevent (by means of an easily searchable tool, a search engine which it
itself provides) any access to such works for downloading and for streaming.

Key legal questions raised by the Court:

The Court was called to interpret the provisions of the Act no. 480/2004 Coll. on
Information Services, in particular the extent of the responsibility of the service
provider for storing the content of information provided by the user (Sections 5 and
6).

The Act states that the provider of storing service of information provided by a user
shall be liable for the content of the information stored at the request of the user
only:

(a) if, having regard to the subject matter of his or her activity and the circumstances
and nature of the case, he or she could have known that the content of the
information stored or the conduct of the user was unlawful; or

(b) if he has become aware of the unlawful nature of the content of the stored
information or of the unlawful conduct of the user and has not immediately taken all
steps which may be required of him or her to remove or render inaccessible such
information.

The service providers shall not be obliged to

(a) supervise the content of the information transmitted or stored by them,

(b) actively search for facts and circumstances indicating the unlawful content of
the information.

Outcome of the case:
The Supreme Court emphasised that it is necessary to take into account the
specific nature of the service provided by the defendant, including the key
technological parameters of the service and the business model used, when
assessing the copyright implications.

The Supreme Court agreed with the High Court’s reasoning that the defendant
Uloz.to is different from "pirate" platforms like The Pirate Bay, as it deletes files
after being notified and thus, it does not bear direct responsibility for copyright
infringements by some users.




Case study 13.
The right to respect

private and family
ife.



CTaTtTsa 3 KOHBEHLYI:

KoxxeH mMae npaBo Ha nosary A0 CBOro MPWBATHOIO | CIMEAHOIO XWUTTS, XUTAA |
3acob1B 3B'A3KY.

KopoTKe nosiCHeHHSs:

MpaBa, rapaHToOBaHI cTaTTelo /, BIANOBIAAOTL MpPaBaM, rapaHTOBaHWM cTaTTeto 8
EKMA. 3 ypaxyBaHHSIM PO3BUTKY TEXHONOFIA CNOBO «/INCTYBAaHHSA» ByN10 3aMIHEHO
Ha «3B'A30K».

BianosigHo Ao cTatTi 52(3), 3HaueHHA Ta 06CAr UbOro rnpasa € TakKUMM X, AK |y
BIANOBIAHIN cTaTTI EKIMJ/1. OTXXe, 0bMeXeHHS, 9Kl 3aKOHHO MOXYTb 6yTW HakNaAeH!
Ha ue NpaBo, € TAKUMWU X, AK TI, LLLO AO3BOJIeHI cTaTTero 8 EKIJI:

«1. KoxxeH Ma€ npaBo Ha noBary A0 CBOro NPMBATHOIO Ta CIMENHOrO XMUTTS, CBOro
XUTNa Ta KopecrnoHAeHUI.

2. OpraHu agep>aBHOI BNagu He MOXYTb BTPY4YaTUCH Y 34IMCHEHHS LbOro rnpasa, 3a
BUHATKOM BUMAaAKIB, rnepeabayeHMX 3aKOHOM | HeobXxIAHI B AeMOKpaTUYHOMY
CyCniNbCTBI B IHTepecax HauloHanbHOI 6e3nekn, rpoMajcbkoi 6e3neky 4m
€KOHOMIYHOro A06pobyTy KpaiHW, AN 3anobIraHHA 3aBOPYLUEHHAM YK 3/104MHaM,
ANSA 3aXUCTY 340POB’A U Mopani abo ANs 3aXMUCTy NpaB | CBOHOA rPOMaASAH IHLLI>,

3aKkoHoaaBcTBO €C:

1.XapTisa ocHOBHUX npaB. €C;

2.MoBIAOMAEHHS NPO HOBWUI NaKT MPO MIrpaLito Ta NPUTYNOK;

3.AnpekTnBa 2004/38/€C €Bponelicbkoro MapnameHTty Ta Pagu Big 29 KBITHA
2004 poky npo npaBo rpomMagaH Coto3y Ta U/eHIB iXHIX CIMEA BIJIbHO
nepecyBaTnCa Ta NPOXMBATL Ha TEPUTOPIT AepXaB-YfeHIB, WO BHOCUTb 3MIHN
Ao Pernamenty (EEC) N2 1612/ 68 1;

4. AvpekTrBa 2014/66/€C €Bponelicbkoro MapnameHTty Ta Pagu Big 15 TpaBHSA
2074 poky npo ymMOBM B’i34y Ta NMPOXMBAHHSA rPOMajAH TPeTIX KpaiH y paMkax
BHYTPILLHBOKOPNOpaTUBHOro TpaHchepy.
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Kevicnr:

1.CnpaBa €CINJ1 C-162/22 / PiwueHHA

KniouoBi ¢pakTun cnpasu:

3BepHEHHS 3a nonepeaHIM pILLeHHAM - TenekoMyHiKauli - O6pobka nepcoHanbHMX
AAHUX Y CEeKTOpl eNeKTPOHHUX KoMyHIKauli - AupektnBa 2002/58/€C - Coepa
3actocyBaHHA - Ctatta 15(1) - [JaHi, Wo 36epiraloTbeca noctayasbHUKamMy nocayr
eNeKTPOHHNUX KOMYHIKAUIA Ta HajaloTbCA OpraHam, BIANOBIZANBHMM 33
KpUMIHanbHe npoBafXeHHs - [lojanble BUKOPUCTAHHA LUUX  AAHUX Yy
PO3C/IAYBaHHI 310BXVBaHb CNY>X60BVM CTaHOBULLIEM.

PesynbTaT cnpaBu:

Ha umx miacrasax Cya (Meplia nanata) NOCTaHOBASIE Lie PILLEHHS:

Cratta 15(1) AnpekTtnen 2002/58/€C EBponelicbkoro MapnameHTy Ta Paau Big 12
nmnHa 2002 poky npo 06pobKy nepcoHanbHUX AAHWX | 3aXMUCT NPUBATHOCTI B
CEKTOPI eNeKTPOHHUX KOMyHIKauli (AvpekTviBa Npo MpUBATHICTL Ta €1eKTPOHHI
KOMYyHIKauli) 31 3MiHamu, BHeceHMK Aunpektmeoto 2009/136/€C €Bponeicbkoro
MapnameHTy Ta Pagm Big 25 nuctonaga 2009 poky, y ceital ctaten 7, 8 111 1a ctatTi
52(1) XapTii EBponericbkoro Coto3y MPO OCHOBHI MpaBa IANHU MaE TAYMaYnTUCS
SIK Take, WO NepeLuKoXXa€E BUKOPUCTAHHIO Y 3B'A3KY 3 pO3C/1I4yBaHHAM NOB'A3aHMX
3 KOPYMUIEK MNOCaj0BUX 3/0UYUHIB MEPCOHANbHUX AAHWX, LO CTOCYTbCH
eNeKTPOHHUX KOMYHIKauIn, Akl 6ynn 36epexeH! BIANOBIAHO A0 3aKOHOAABYOro
3axo4y, MNPUMAHATOrO 3rigHO 3 UMM MOMOXEHHSIM, MOoCTadanbHUKaMM MOCayr
eNeKTPOHHNX KOMYHIKALIA | AKI 3rog4oM 6ynm HajaHi BIANOBIAHO AO LbOro 3axoay
KOMMETEHTHMM OpraHam 3 MeTOr 60pOTbOU 3 TAXKUMW 310UNHAMN.



2.CnpaBa €ECINJN C-689/21/ PiwueHHsA

KniouoBi ¢pakTum cnpasu:

MogaHHA Ha nonepejHe pieHHs — FpoMagaHcTBO €Bponencbkoro Cotosy — CTaTtTd
20 APEC - Cratta / XapTii OCHOBOMONOXHMX MnpaB €sponenicbkoro Corsy —
FpOMafAHNH, AKNA Ma€E rPOMAASHCTBO AepXaBu-ysieHa Ta rPOMaAsHCTBO TPeTbOl
KpaiHn — BTpaTa rpoMaAsiHCTBa ep>kaBa-U/eH B CUY 3aKOHY MICAS AOCATHEeHHS 22-
PIYHOrO BIKY Ha MNIACTaBl BIACYTHOCTI CMAPaBXHbOrO 3B’A3KY 3 LIED AepXaBOoko-
YsIeHOM, AKLO He 6yn0 NoAaHO XOAHOI 3a8BM NPO 36epexeHHs rpoMajAsHCTBa [0
AaTV  AOCATHEHHs Uuboro BIKY — BTpata rpomagsHctBa Coto3 — BuBYeHHs
NPOMNOPLIVHOCTI HAaCNIAKIB L€l BTpaTK 3 ToYku 30py npaBa €C — CTpoK MO30BHOI
AABHOCTI.

Pe3ynbTaTt cnpaBut:

Ha umx miacrasax Cyg (Benvka nanarta) nocTaHOBASE:

Cratta 20 A®PEC y noegHaHHI 31 cTatTeto / XapTii OCHOBOMOJIOXHUX MpaB
€sponencbkoro Cor3y, MOBUHHI TNYMauuUTUCA AK Takl, WO He MnepeLukoXarTb
3aKOHOZABCTBY Jlep)KaBu-ysieHa, BIAMOBIAHO A0 AKOro il rpoOMaAaHN, HapOAXKeH! 3a
MeXaMu 11 TepuUTopli, Kl HIKOIN HEe MPOXWMBaAN TaM | He NPOBOAUAMN TaM Yacy 3a
06CTaBMH, WO AEMOHCTPYHTb CMAPABXHIA 3B’A30K 3 LIEHD JAepXXaBOH-UeHOM,
BTPayaloTb, B CUY 3aKOHY, FPOMaAAHCTBO LIEI Aep>KaBn Yy BILl 22 pOKIB, L0 TArHe
3a €060, ANA 0CIb, AKI TaKOX He € rpoMajsaHaMu IHLWOI AepXaBu-yieHa, BTpaTy
rpoMagsaHcTBa €Bponenicbkoro Cow3y Ta MOB’A3aHMX 3 HUM Mpas, 3@ YMOBW, LWO
BIAMOBIAHNM 0COBaM HaJAETLCA MOXJIMBICTE MOCE/INTUCA , MPOTArOM PO3YMHOrO
neplogy, 3asBy npo 36epexeHHs abo BIAHOBJEHHA TFPOMAAAHCTBA, SKa Ja€
MOX/IMBICTb KOMMETEHTHVMM OpraHam rMepesIpUTU MNPOMNOPLIAHICTE  HACTIAKIB
BTPaTW LbOro rpomMajaHCTBa 3 TOUKWM 30pYy 3akoHogascTBa €C 1, y BIANOBIAHWX
BUMagKax, A03BONNTY 36epexeHHs abo BIAHOBAEHHS X tunC LbOoro rpoMajsaHCTBa.
Takmin neplo Ma€e TPMBATU MPOTArOM PO3YMHOrO Meplogy 4Yacy nicns Aatu, KOAu
BIAMOBIAHA 0C0ba A0CAra€e LbOro BIKY, | HE MOXe MOYNHATUCA, AKLO LI OpraHu
HaNeXHUM YMHOM He MOBIAOMUAN LK 0COBY NpOo BTpaTy ii rpoMaasaHCcTBa abo npo
HEMUHYUICTb LIEl BTPATWX, a TakoX Npo Moro abo ii npaBo Nojatv NPOTAroM LbOro
nepiogy 3asBy MNpo 36epexeHHA abo BIAHOBMEHHS LbOro rpoMajsHCTBa. AKLLO
LbOro He BUinAe, Ll OpraHn Bnajam noBuHHI 6yTy B 3MO31 MPOBECTU TaKy MepesIpKyY,
AK AOMOMDKHE MUTaHHSA, Y KOHTEeKCTI 3asBW BIAMNOBIAHOI 0CO6M MNpo BuAavy
NPOI3HOro AoKyMeHTa abo byAb-KOro IHWOro AoKyMeHTa, WO NIATBEPAXKYE i un ii
rpPoMagAHCTBO.



Article from the
Convention:

Everyone has the right to respect for his or her private and family life, home and
communications.

A brief explanation:

The rights guaranteed in Article 7 correspond to those guaranteed by Article 8 of
the ECHR. To take account of developments in technology the word
‘correspondence” has been replaced by "communications".

In accordance with Article 52(3), the meaning and scope of this right are the same
as those of the corresponding article of the ECHR. Consequently, the limitations
which may legitimately be imposed on this right are the same as those allowed by
Article 8 of the ECHR:

"1. Everyone has the right to respect for his private and family life, his home and his
correspondence.

2. There shall be no interference by a public authority with the exercise of this right
except such as is in accordance with the law and is necessary in a democratic
society in the interests of national security, public safety or the economic well-
being of the country, for the prevention of disorder or crime, for the protection of
health or morals, or for the protection of the rights and freedoms of others."

EU legislation:

1. on Migration and Asylum;

2.Directive 2004/38/EC of the European Parliament and of the Council of 29 Apiril
2004 on the right of citizens of the Union and their family members to move and
reside freely within the territory of the Member States amending Regulation
(EEC) No 1612/68 and;

3.Directive 2014/66/EU of the European Parliament and of the Council of 15 May

2014 on the conditions of entry and residence of third-country nationals in the

framework of an intra-corporate transfer.
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Cases:

1.CJEU Case C-162/22 / Judgment

Key facts of the case:

Reference for a preliminary ruling — Telecommunications — Processing of personal
data in the electronic communications sector — Directive 2002/58/EC - Scope -
Article 15(1) — Data retained by providers of electronic communications services
and made available to authorities in charge of criminal proceedings — Subsequent
use of those data in an investigation into misconduct in office.

Outcome of the case:

On those grounds, the Court (First Chamber) hereby rules:

Article 15(1) of Directive 2002/58/EC of the European Parliament and of the
Council of 12 July 2002 concerning the processing of personal data and the
protection of privacy in the electronic communications sector (Directive on
privacy and electronic communications), as amended by Directive 2009/136/EC
of the European Parliament and of the Council of 25 November 2009, read in the
light of Articles 7, 8 and 11 and Article 52(1) of the Charter of Fundamental Rights
of the European Union, must be interpreted as precluding the use, in connection
with investigations into corruption-related misconduct in office, of personal data
relating to electronic communications which have been retained, pursuant to a
legislative measure adopted under that provision, by providers of electronic
communications services and which have subsequently been made available,
pursuant to that measure, to the competent authorities for the purpose of
combating serious crime.



.CJEU Case C-689/21/ Judgment

Key facts of the case:

Reference for a preliminary ruling — Citizenship of the European Union - Article 20
TFEU - Article 7 of the Charter of Fundamental Rights of the European Union -
Citizen holding the nationality of a Member State and the nationality of a third
country — Loss of the nationality of the Member State by operation of law upon
reaching the age of 22 on the ground of lack of a genuine link with that Member
State where no application to retain nationality has been made before the date on
which that age is reached - Loss of citizenship of the Union — Examination of the
proportionality of the consequences of that loss from the point of view of EU law -
Limitation period.

Outcome of the case:

On those grounds, the Court (Grand Chamber) hereby rules:

Article 20 TFEU, read in conjunction with Article 7 of the Charter of Fundamental
Rights of the European Union, must be interpreted as not precluding legislation of a
Member State under which its nationals born outside its territory who have never
been resident there and have not spent time there in circumstances demonstrating
a genuine link with that Member State lose, by operation of law, the nationality of
that State at the age of 22, which entails, for persons who are not also nationals of
another Member State, the loss of their citizenship of the European Union and the
rights attaching thereto, provided that the persons concerned are given the
opportunity to lodge, within a reasonable period, an application for the retention or
recovery of the nationality, which enables the competent authorities to examine the
proportionality of the consequences of the loss of that nationality from the point of
view of EU law and, where appropriate, to allow the retention or recovery ex tunc of
that nationality. Such a period must extend, for a reasonable length of time, beyond
the date on which the person concerned reaches that age and cannot begin to run
unless those authorities have duly informed that person of the loss of his or her
nationality or of the imminence of that loss, and of his or her right to apply, within
that period, for the maintenance or recovery of that nationality. Failing that, those
authorities must be in a position to carry out such an examination, as an ancillary
issue, in the context of an application by the person concerned for a travel
document or any other document showing his or her nationality.



Case study 14.
Thenght to
education.



CTaTtTsa 3 KOHBEHLYI:

1.KoxHa ntoarHa Mae NpaBo Ha OCBITY Ta Ha AOCTyN A0 npodecinHOoi NIAFOTOBKM
Ta NIABULLEHHSA KBanlPpIkaLli.

2.lle npaBO BK/IKOYAE MOX/IMBICTb OTPUMAHHS 6e3KOLTOBHOI 06O0B'A3KOBOI
OCBITW.

3.MMoBaXxa€eTbca cBO60OAA 3aCHOBYBATM HaBYaibHI 3aK/1ajmn 3 HaJIeXXHOK NOBAarow
A0 AeMOKpPaTUYHMX MPUHUMMIB | NpaBo 6aTbKiB 3abe3neyyBaTv OCBITY Ta
HaBYaHHA CBOIX AITei BIANOBIAHO A0 IXHIX PenrimHux, ©&Inocopcbkmnx |
nejaroriyHNX MNepekoHaHb BIAMOBIAHO A0 HAUIOHANbHUX 3aKOHIB, WO
peryntoTb 34IMCHEeHHS Takoi cBob6oAM Ta npasa.

3aKoHoaaBcTBO €C:

1.XapTia ocHOBHUX NpaB. €C;
2.PekomeHpauis Paan €sponeicbkoro Cotosy Big 9 rpyaHs 2013 p. wopo
epeKTVBHMX 3aX04IB LLOAO IHTerpaLli poOMIB Yy Aep>XaBaxX-yaeHax
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KopoTke NoACHEeHHS:

1. LA cTaTTs rpyHTYETBCA HA CAIIBHUX KOHCTUTYLIMHUX TPAAMLISX AepPXKaB-Y/eHIB |
Ha cTaTtTl 2 MNpoTtokony Ao EKIMJI, aka 3ByUnTb Tak:

«HIXTO He Moxe 6yTu no3baBneHUI NpaBa Ha OCBITY. [1pY BUKOHAHHI BYAb-AKNX
byHKUIN, K1 BOHa 6epe Ha cebe LOAO0 OCBITU Ta HaBYaHHA, Aep>XaBa MOBUHHA
noBaxaTw NpaBo 6aTbKIB 3abe3neyyBaTy Taky OCBITY Ta HaBYaHHS BIAMOBIAHO A0 iX
BIACHUX PenIriiHuX | $p110coPCbKNX YsaBAEHb. MepPeKOHAHHS>.

BBaxanocs KOPUCHMM MOWUPUTX Le NpaBo Ha npodecinHe Ta 6e3nepepsHe
HaBuyaHHs (aue. nyHkT 15 XapTii CMIBTOBAapUCTBa MPO OCHOBHI COLIa/bHI MpaBa
npauBHuKIB | cTattio 10 CoulanbHoi XapTii) | AoAaTV MPUHLMN 6e3KOLLTOBHOI
060B’A3KOBOI OCBITW. Y 10ro ¢GopMyntoBaHHI OCTaHHIN MPUHLMN NLLEe O3HAYAE, Lo
LWoA0 O060B’A3KOBOI OCBITU KOXHA AUTUHA MAaE MOXMBICTb BIABIAYBATWU 3aKNag,
AKNI NPOMNOHYE 6e3KOLUITOBHY OCBITY. BIH He BMMarae, wob ycl HaBYanbHI 3aKnagu,
30KpemMa npuBaTHI, bynn 6e3kOoTOBHUMWU. BIH TakOX He BUK/IOYAE, LLO MEBHI
KOHKPeTHI GOopMU OCBITU MOBUHHI BYTU NAAaTHUMUN, AKLLO Aep>XXaBa BXMBAE 3aX04IB
WoAO0 HagaHHA ¢IiHaHcoBOI KoMneHcauli. Ockinbkn XapTis 3acTOCOBYETbCSA A0
Coro3y, Le 03Hayae, Wo Yy CBOIM MoaITuul HaByYaHHSA CO3 MOBMHEH MOBaXaTtwu
6e3kowTOBHY OOOB’A3KOBY OCBITY, ane Le, 3BWYANHO, He CTBOPHE HOBUX
noBHOBaXeHb. LLlogo npaBa 6aTbKkiB, TO BOHO Ma€ TAYMAYUTUCS Yy MOEAHAHHI 3
MONOXEHHAMMN CTaTTI 24.

2. CB060Aa 3aCHOBYBATM AepXXaBHI YN MPUBATHI HAaBYasbHI 3aKNaAn rapaHTYeTbCA
K OAVH 13 acnekTIB CBO6OAM BeAeHHS 6I3HeCy, ane BOHa O6MeXYETbLCSA MOBaro 40
AEMOKPATUYHMUX MNPUHLUUMIB | 3AINCHIOETLCA BIAMOBIAHO A0 JAOMOBJ/IEHOCTEN,
BM3HAYEHMX HaLIOHA/IbHUM 3aKOHOAABCTBOM.



Kencwu:

1.Cya €C o6'egHaB cnpasu C-804/18 ta C-341/19 / PiueHHSA

KniouyoBi ¢pakTun cnpasu:

3anuTn Npo BMHECEHHS monepeAHbOro piweHHs Bi4 Arbeitsgericht Hamburg Ta

Bundesarbeitsgericht.

MNopaHHA Ha nonepegHe piweHHs — CoulanbHa noaitnka — Anpektmnea 2000/78/€C

— PiBHe cTaBneHHs y cdepl 3aMHATOCTI Ta NpodecinHOl AIANbHOCTI — 3abopoHa

ANCKPUMIHALIT 3a O3HaKOK penirii Y nepekoHaHb — BHYTPIWHE npaBunio

NPMBAaTHOrO NIANPUEMCTBA, L0 3a60POHSAE HOCIHHA BYAb-IKOT BUAMMOI MOAITUYHOI,

dnocoPpcbKol Un penirinHUin 3Hak abo HOCIHHA MOMITHUX, BEIVKUX MOMTUYHUX,

dINoCoOPCbKMX UM penIrinHuX 3HaKIB Ha poboyomy Micul — lNpsama 4ym Hernpsima

ANCKpUMIHaUIA — MNponopuiiHICTe — 36anaHCOBAHICTb CBOGOAM penirii Ta IHLWNX

OCHOBHWX MNpaB — 3aKOHHICTb NOMITUKN HEWTPaMTETY, NPUNHATOI poboToAaBLIEM —

HeobXxIAHICTb A5l BCTAaHOB/IEHHS €KOHOMIYHUX 36UTKIB pO60TOAaBLSA.

Pe3ynbTaTt cnpaBu:

Ha umx nigctasax Cy4 (Besvika nanarta) nocTaHOBASE:

1.Ctatmio 1 Ta cratmio 2(2)(a) Ampexktnsn Pagm 2000/78/€C Big 27 nuctonajia
2000 poky, WO BCTAHOBKE 3arajabHI PaMKM PIBHOrO CTaBneHHA y coepl
3aMHATOCTI Ta Npodecin, calg TAYMavynTn K BHYTPILLHE NPaBuUao NIANPUEMCTBA,
sike 3a00pPOHSAE NMpaLIBHMKAM HOCIHHSA OyAb-SKUX BUAUMUX O3HAK MOMITUYHUX,
dinocodcbknx abo penirifiHMX nepekoHaHb Ha pPob6o4YoMy MICLI He €, LWoAo
NPaUIBHUKIB, AKI AOTPUMYHOTbCA MEBHUX MPaBUA OAAry, 3aCHOBAHMX Ha
peniriiHnX 3arnoBIgax, MPSAMOK AMCKPUMIHALIED 3a O3Hakok penrii abo
nepeKkoHaHb, AN Linein LUIEl AMPEeKTUBM, 3@ YMOBM, WO Le MpaBuio
3aCTOCOBYETHLCS 3arajbHUM | HegndepeHLUIOBaHUM YMHOM.
2.Crattio 2(2)(b) Aupextmen 2000/78 cnig TAyMauuTy Tak, LIO PISHAUA Y

CTaB/IEHHI, ONocepeKOBaHO 3aCHOBAHAa Ha penirii Ym nepekoHaHHsSX, BUNIVBAE
3 BHYTPIWHbOro npasuaa NIANPUEMCTBA, ke 3ab60pPOHSE NpauIBHUKAM HOCUTHN
O6yab-aKI  BUAWUMI  O3HAKW  MOAITUYHUX, PINOCOPCBKMX abo  peniriiHI
NepekoHaHHA Ha pobo4yoMy MiCLl MOXyTb 6yTW BuMApaBAaHI 6aXaHHAM
po60TOAaBLUA MPOBOAUTU MOAITUKY MOMITUYHOI, PII10COPCHLKOI Ta pPenIriiHoi
HeMTPanbHOCTI WOAO CBOIX KJIEHTIB ab0 KOPWUCTYyBaYiB, 3@ YMOBW, No-nepLue,
LLIO Taka NOMITUKA BIAMNOBIAAE CAPABXHIM NoTpebaM Liboro pob6oToAaBLs, AKMIA
Luen poboTozaBeLib MOBUHEH MPOAEMOHCTPyBaTW, 6epyum Ao0 yBaru, cepej
IHLIOrO, 3aKOHHI 6aXaHHSA UMX KJIEHTIB abo KOPUCTYBAYIB | HECnpUATINBI
HacNIAKW, AKNX Uel poboTogaBelb 3a3HaB OWM 3a BIACYTHOCTI LIEI NONITUKMW,
BPaxoBYlOUM XapakTep WMOro AIANbHOCTI Ta KOHTEKCT Yy SAKMMK  BOHWU
34IACHIOIOTBCA; No-Apyre, Us BIAMIHHICTE Y CTaB/eHHI € JAOUUIbHOW ANS
3abe3neyeHHs HaNeXHoro  3aCTOCyBaHHS NONITUKN HenTpanbLHOCTI
poboTozaBug, LLO Nepesbadac NocaIA0BHE Ta CUCTEMATUYHE MPOBeAeHHS TaKol
NOMITUKW; 1, MO-TPETE, 3ab0poHa, NPO AKY NAe MOBa, OOBMEXYETbCA TUM, O €
CyBOPO HEOOXIAHVMM 3 orasgy Ha QakTUYHMA MacwTab | CepMo3HICTb
HeCnpUATANBUX HACNIAKIB, AKX MparHe YHUKHYTK poboTojaBeLlb, YXBaato4m
Lt0 3a60POHY.

Ta gani.




2. Cnpasa €CIJ1 C-66/18 / PiwueHHsA
KniouoBi ¢pakTu cnpasu:
HeBrKOHaHHS AepXaBOK-yneHOM 3060B’si3aHb — [lpUHATHICTE — HKOpucankuisa
Cypy — leHepanbHa yroga npo Ttoprisato nocayramu — Cratta XVI — Joctyn go
pUHKY — Mepenik KOHKpPeTHUX 3060B’A3aHb — Bumora gossony — Cratta XX(2) -
Cratta XVIl = HauioHanbHUN pexnum — MNocTavyanbHUK NOCAYT, WO 3HAaXO4UTbCS B
TpeTIi KpaiHl — HauloHanbHe 3aKOHOAABCTBO Aep>KaBW-4YneHa, L0 BCTAaHOB/OE
YMOBU ANA HAAAHHA MOC/AYyr BULOI OCBITW Ha 1i TepwuTtopli — Bumora wogo
YKNajeHHs MDKHapOAHOro AOroBopy 3 JAepXaBow, B SKIA  3HAXOAUTbCA
nocTtayanbHUK — Brvmora CTOCOBHO HajaHHA OCBITU B Aep>KaBl, Ae 3HaXOAUTbCA
noctayanbHUK — 3MIHa@ YMOB KOHKYpeHLII Ha KOPUCTb HAaLIOHaNbHUX
noctayanbHUKIB — O6rpyHTYBaHHA — [poMajcbkuii nopsfok — 3anobiraHHA
oMaHAmBIA AianbHOCTI — Ctatta 49 APEC - CBob6OAa 3acHyBaHHA — [iMpekTuvBa
2006/ 123/€C - Mocnyrn Ha BHYTPILWHbOMY puHKY — CTaTTa 16 — CtatTa 56 APEC -
CBoboga HagaHHA nocnyr — HasBHICTE o06MexeHHA — OO6rpyHTyBaHHA —
MepeBaxaroua MpUYMHA CYCMINbHUX IHTepeciB — [pOMaACbKUI NOpSfoK  —
3anobiraHHA OMaHAMBIA AISAbHOCTI — Bucoka AKICTb OCBITUM — XapTid OCHOBHWX
npae €sponeicbkoro Cotosy — Ctatta 13 — AkagemiuHa cBoboga — Ctatta 14(3) -
CBob60oja 3acHOBYBaATK HaBYanbHI 3aknagn — Ctatta 16 — CBob6oja BefeHHS B13Hecy
— CraTta 52(1).
PesynbTaT cnpaBu:
Ha umx macrasax Cya (Benvka nanaTa) NnocTaHOBUB:
1.3asBN5IE, WO LUNAXOM YXBajeHHs1 3axoAdy, nepeabaueHoro cratreto 76(1)(a)
Nemzeti felsSoktatasrol szold 2011. évi CCIV. torvény (3akon N2 CCIV Big 2011
POKY MPO HauloHaNbHY BULIY OCBITY), 31 3MIHamu, BHeceHUMU Nemzeti
felsGoktatasrol szold 2011, évi CCIV. torvény modositasarol szold 2017, évi
XXV. torvény (3akoH N2 XXV Big 2017 poky npo BHeceHHs 3MIH A0 3akoHy N°
CCIV Big 20711 poky Npo HaLoHaAbHY BULLY OCBITY), 3rIAHO 3 KM 34IACHEHHS B
YropwuHI BUKNaAaubKol AIANbHOCTI, fKa Beje AO OTPUMaHHSA KBanidikauli,
IHO3EMHVMW BULLMMUW HaBYaNbHMMU 3aknagamMin, po3TallOBaHMMUM 3@ MeXaMu
€BPOMencbLKOi eKOHOMIYHOI 30HW, 3aN1eXUTb BIJ YMOBU, LLO Ypas YropLwmHn Ta
Yyps4 AepXaBu, B SKIA po3TalloBaHa BIAMNOBIAHA YCTaHOBa, MoroAuauvcsa 6ytm
060B’A3KOBMMY MIKHApPOAHMM [AOrOBOPOM, YropLiMHa He BKKOHana CBOiX
3060B’aA3aHb 3rigHo 31 ctaTtteto XVIl TeHepanbHOiI yrogn npo TOPrIB/AKO
nocnyramu, y Joaatky 1B. go Yroam npo 3acHyBaHHs CBITOBOI OpraHi3aui
TOpriBAl, NigNMcaHoi B Mappakew Ta cxBaneHoi PiueHHam Paan 94/800/€C Bia
22 rpygHa 1994 poky wWwoAO yKNaAeHHs BI4 IMeHI EBPOMencbKoro
CniBTOBapuUCTBaA, O CTOCYETbCA MUTaHb, LLO BXOAATb A0 MOro KOMMeTeHL,
yrog, AOCArHYTUX B Ypyreai PayHa 6aratocTopoHHIx neperosopis (1986-1994);
Ta pani.




Article from the
Convention:

1.Everyone has the right to education and to have access to vocational and
continuing training.

2.This right includes the possibility to receive free compulsory education.

3.The freedom to found educational establishments with due respect for
democratic principles and the right of parents to ensure the education and
teaching of their children in conformity with their religious, philosophical and
pedagogical convictions shall be respected, in accordance with the national
laws governing the exercise of such freedom and right.

EU legislation:

1.EU Charter of Fundamental Rights;

2.Council of the European Union Recommendation of 9 December 2013 on
effective Roma integration measures in the Member States.
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A brief explanation:

1. This Article is based on the common constitutional traditions of Member States
and on Article 2 of the Protocol to the ECHR, which reads as follows:

"No person shall be denied the right to education. In the exercise of any functions
which it assumes in relation to education and to teaching, the State shall respect
the right of parents to ensure such education and teaching in conformity with their
own religious and philosophical convictions."

It was considered useful to extend this right to vocational and continuing training
(see point 15 of the Community Charter of the Fundamental Social Rights of
Workers and Article 10 of the Social Charter) and to add the principle of free
compulsory education. As it is worded, the latter principle merely implies that as
regards compulsory education, each child has the possibility of attending an
establishment which offers free education. It does not require all establishments
which provide education, in particular private ones, to be free of charge. Nor does
it exclude certain specific forms of education having to be paid for, if the State
takes measures to grant financial compensation. Insofar as the Charter applies to
the Union, this means that in its training policies the Union must respect free
compulsory education, but this does not, of course, create new powers.
Regarding the right of parents, it must be interpreted in conjunction with the
provisions of Article 24.

2. Freedom to found public or private educational establishments is guaranteed
as one of the aspects of freedom to conduct a business but it is limited by
respect for democratic principles and is exercised in accordance with the
arrangements defined by national legislation.



Cases:

1.CJEU Joined Cases C-804/18 and C-341/19 / Judgment

Key facts of the case:

Requests for a preliminary ruling from the Arbeitsgericht Hamburg and
Bundesarbeitsgericht.

Reference for a preliminary ruling — Social policy - Directive 2000/78/EC - Equal
treatment in employment and occupation — Prohibition of discrimination on the
grounds of religion or belief - Internal rule of a private undertaking prohibiting the
wearing of any visible political, philosophical or religious sign or the wearing of
conspicuous, large-sized political, philosophical or religious signs in the
workplace - Direct or indirect discrimination — Proportionality — Balancing the
freedom of religion and other fundamental rights — Legitimacy of the policy of
neutrality adopted by the employer — Need to establish economic loss suffered
by the employer.

Outcome of the case:
On those grounds, the Court (Grand Chamber) hereby rules:
1.Article 1 and Article 2(2)(a) of Council Directive 2000/78/EC of 27 November
2000 establishing a general framework for equal treatment in employment
and occupation must be interpreted as meaning that an internal rule of an
undertaking, prohibiting workers from wearing any visible sign of political,
philosophical or religious beliefs in the workplace, does not constitute, with
regard to workers who observe certain clothing rules based on religious
precepts, direct discrimination on the grounds of religion or belief, for the
purpose of that directive, provided that that rule is applied in a general and
undifferentiated way.
2.Article 2(2)(b) of Directive 2000/78 must be interpreted as meaning that a
difference of treatment indirectly based on religion or belief, arising from an
internal rule of an undertaking prohibiting workers from wearing any visible
sign of political, philosophical or religious beliefs in the workplace, may be
justified by the employer’s desire to pursue a policy of political, philosophical
and religious neutrality with regard to its customers or users, provided, first,
that that policy meets a genuine need on the part of that employer, which it is
for that employer to demonstrate, taking into consideration, inter alia, the
legitimate wishes of those customers or users and the adverse
consequences that that employer would suffer in the absence of that policy,
given the nature of its activities and the context in which they are carried out;
secondly, that that difference of treatment is appropriate for the purpose of
ensuring that the employer’s policy of neutrality is properly applied, which
entails that that policy is pursued in a consistent and systematic manner; and,
thirdly, that the prohibition in question is limited to what is strictly necessary
having regard to the actual scale and severity of the adverse consequences
that the employer is seeking to avoid by adopting that prohibition.
And so on.




2. CJEU Case C-66/18 / Judgment
Key facts of the case:
Failure of a Member State to fulfil obligations — Admissibility — Jurisdiction of the
Court — General Agreement on Trade in Services — Article XVI - Market access -
Schedule of specific commitments — Requirement of authorisation — Article XX(2) -
Article XVII — National treatment — Service provider having its seat in a third country
— National legislation of a Member State imposing conditions for the supply of
higher education services within its territory — Requirement relating to the
conclusion of an international treaty with the State in which the provider has its seat
- Requirement relating to the provision of education in the State in which the
provider has its seat — Modification of conditions of competition to the benefit of
national providers — Justification — Public order — Prevention of deceptive practices
— Article 49 TFEU - Freedom of establishment — Directive 2006/123/EC — Services
in the internal market - Article 16 - Article 56 TFEU - Freedom to provide services -
Existence of a restriction — Justification — Overriding reason in the public interest -
Public order — Prevention of deceptive practices — High quality of the education -
Charter of Fundamental Rights of the European Union - Article 13 — Academic
freedom — Article 14(3) — Freedom to found educational establishments — Article 16
— Freedom to conduct a business — Article 52(1).
Outcome of the case:
On those grounds, the Court (Grand Chamber) hereby:
1.Declares that, by adopting the measure provided for in Article 76(1)(a) of
Nemzeti felsSoktatasrol szold 2011. évi CCIV. torvény (Law No CCIV of 2011 on
national higher education), as amended by Nemzeti felsGoktatasrél széloé 2011.
évi CCIV. torvény modositasardl szold 2017. évi XXV. térvény (Law No XXV of
2017 amending Law No CCIV of 20711 on national higher education), which makes
the exercise, in Hungary, of teaching activities leading to a qualification by
foreign higher education institutions situated outside the European Economic
Area subject to the condition that the Government of Hungary and the
government of the State in which the institution concerned has its seat have
agreed to be bound by an international treaty, Hungary has failed to fulfil its
obligations under Article XVII of the General Agreement on Trade in Services, in
Annex 1B to the Agreement establishing the World Trade Organisation, signed
in Marrakesh and approved by Council Decision 94/800/EC of 22 December
1994 concerning the conclusion on behalf of the European Community, as
regards matters within its competence, of the agreements reached in the
Uruguay Round multilateral negotiations (1986-1994);
And so on.



Case study 15.
Thenght to

property.



CTaTtTsa 3 KOHBEHLYI:

1.KoxeH Mae npaBoO BONOAITW, KOPUCTYBATMCSA, PO3MOPSAXKATACA | 3aMoBIAaTY
CBOE MaWHO, HabyTe Ha 3aKOHHMX nigcTaBax. HIXTO He Moxe 6yTu
no3baBneHnin CBOro MariHa, IHaKLle K B CyCMUIbHUX IHTepecax, y BUMaAKax |
Ha yMoBax, nepeabadeHVx 3aKOHOM, 3@ YMOBW CBOEYACHOI CnpaBeA/MBOI
KOMMeHcauli 3a ioro BTpaTy. KopmcTyBaHHSA BACHICTIO MOXe peryntoBaTucs
3aKOHOM HACTUIbKM, HACKIbKN Lie HeObXIAHO AN1A 3arafibHUX IHTepecIB.
2.IHTenekTyanbHa BNACHICTb MIASATAE 3aXUCTY.

3aKoHoaaBcTBO €C:

1.XapTisa ocHOBHUX npaB. €C;

2.[npektuBa (EC) 2015/2436 €Epornelicbkoro MNapnameHty Ta Paau Big 16
rpyaHs 2015 poky npo HabameHHs 3aKOHOAABCTBA Aep>KaB-4YJieHIB CTOCOBHO
TOProBMX Mapok;

3.AnpekTtnea 2014/42/€C €Bponericbkoro MapnameHTy Ta Paan BiAg 3 KBITHS
2074 poky npo 3amMOpPOXYyBaHHA Ta KOH}ICKaLO 3Hapsgb | AOXOAIB BIj
37104UMHIB y €Bponelicbkomy Coto3l,

4.PernameHT (EC) 2017/1001 €sponeiicbkoro MapnameHTy Ta Paan Bl 14
yepBHs 2017 poky Mpo ToproBesibHy Mapky €sporeicbkoro Cotosy (TekcT
cTrocyeTbesa €E3.);

5.PernamenT (EC) N2 608/2013 €sponelicbkoro MapnameHTy Ta Pagm Big 12
yepBHA 2013 poky LLOAO MUTHOIO 3aXUCTY MPaB IHTeNeKTyanbHOI BAACHOCTI Ta
ckacyBaHHs PernamenTy Paaum (€EC) N2 1383/2003.
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KopoTke NoACHEeHHS:

La ctatta rpyHTyeTbca Ha ctaTtTi 1 lMpoTtokony go €KMJI: «KoxHa ¢I3vyHa uum
ropuAnYHa ocoba MaEe NPaBoO MVPHO BOJIOAITM CBOIM MaMHOM. HIXTO He MoXxe 6yTu
no36asB/fieHNA CBOr0 MaiHa IHaKwe AK B CyCMIIbHUX IHTepecax | Ha YMOBax,
nepeg6ayeHnx 3aKOHOM | 3araJieHUMN NPUHLMNAMU MIXKHAPOAHOro npasa.

[poTe nonepejH! MONOXEHHSA XOAHVMM UMHOM He 06MeXylTb MPaBo AepXXaBu
3aCTOCOBYBATM Takl 3aKOHW, SIKI BOHAa BBAaXa€ HeOO6XIAHUMW AN KOHTPOJIO 33
BMKOPUCTAHHAM BJIACHOCTI BIAMOBIAHO A0 3aranbHUX IHTepeciB abo Ans
3abe3neyeHHs cnaatm  NOAATKIB UM IHWKWX BHeCKIB  4n  wTtpadiB. «Lle
dyHAaMeHTanbHe NpaBo, CrilbHe AN BCIX HAUIOHANbHUX KOHCTUTYLUIA. BOHO
HeoAHOPAa30BO BM3HAaBanNocs npeueseHTHUM npasom Cyay €C, croyaTky B pPILLEHHI
y cnpasl lFayepa (13 rpyaHa 1979 p., ECR [1979] 3727). ®opmyntoBaHHsA 6yno
OHOBJIEHO, asne, BIANOBIAHO Ao cTaTTl 52(3), 3HaueHHs Ta 06CAr Npaga € TakMMK X,
SIK | NpaBa, rapaHToBaHoro €KIJ/1, 1| obMeXeHHA He MOXYTb NnepeBuLLyBaTu TI, AKI
Tam nepegobayveHi.

3ax1CT IHTeNeKTyalbHOI BNACHOCTI, O4MH 3 acnekTIB MnpaBa BAACHOCTI, MPAMO
3ragyetbca B naparpadl 2 4yepe3 MOro 3pocTairoye 3HaYeHHs Ta BTOPUHHE
3aKoHogaBcTBO CrniBTOBapucTBa. IHTenekTyanbHa BAACHICTb OXOMIKE He nuLle
NiTepatypHy Ta MWUCTELbKY BNACHICTb, aje TaKkoX MpaBa Ha MaTeHTU Ta TOProsl
Mapku Ta TMoB’A3aHI 3 HWUMW npasa. [apaHTii, BUKNageHI B YacTuHl 1,
3aCTOCOBYHOTLCA BIAMNOBIAHO A0 IHTENEKTYyabHOI BIaCHOCTI.



Kenc:

1.4aH1sa / BepxoBHMiA cya AaHii / Cnpasa 102/2021 (1-a nanaTa)

KniouoBi ¢pakTu cnpasu:

CnpaBa CTOCYETbCA apeLwuTy 3 MeTOow KOHGICKaLUll aBTOMOOINA, SKUA Hanexasn
Mi3nHrosin komnaxii (AA/S) uepes kpuMIHaNbHE MpaBonopylleHHs (HeobepexHe
BOAIHHS), BUMHeHe Boglem (T), Konm BIH pyxaBcs Ha aBToMo61I 31 weuakictio 103
KM/To4 y M. 30Ha Mmakcumym 50 km/rog. ABToMob61/1b ByB 34aHNV B OpeHAy KOMMaHIi
(BA/S) 1 nepegaHuin y posnopagxeHHs npauisHuka (C) uiei komnaHii. C 6yna
oapyxeHa 3 T | no3mnymna Mawmnny T TIEI HOYL.

TakuM 4uHOM, aBTOMObOINb, BWIYYEHUA 3 MeTor KOH®ICKauli y 3B’A3Ky 3
BUMHEHHSM T. KPMMIHA/IbHOMO NPaBOMOPYLLEHHS, Hanexas TpeTin ocobi (AA/C).
OcHoBHe NpaBoBe NUTaHHSA, ke noctasuns Cya;

BianosigHo o posauy 133 a (2) (2) 3akoHy JaHii npo AOPOXHIA pyx
(feerdselsloven) TpaHcMopTHI 3aco6w MOBUHHI 6yTV KOHGICKOBaHI Yy BuUMagkKax
NeBHUX KPUMIHANBbHUX 3I04UHIB, Y TOMY YNC/I Y BUNAAKaX He0bepeXXHOro BOAIHHS,
HaBITb AKLWO TPAHCMOPTHUW 3acib HaneXmTb TpeTIn CTOpPOHI. OAHaK ue He Tak,
AKLWO KOH®ICKALIA € HEenponopLIfHO HAB’A31MBOK LLOAO BAacHMKa, 0cobiMBo 3
ornsafy Ha Te, €K BAACHMK MIT 3HATW, LWO TPAHCNOPTHUA 3aclb 6yae
BMKOPUCTOBYBATUCA ANS TaKol AISAbHOCTI, | MOXIUBICTb BXWUTU BCIX PO3YMHUX
3axo4iB AN 3abe3neyeHHs CBOro e€KOHOMIYHOrO CTaHOBULLA MIA 4ac nepegaudl
TPaHCMOPTHOro 3acoby. .

3roZoM K/HOUOBE OpUANYHE MUTAHHA nonsarano B Tomy, um crartt 17 (1) 1 52 (1)
XapTii OCHOBHMX NpaB €Bpornelricbkoro Co3y B LIIIOMY 3a60pOHAOTL HaLIOHaNbHY
CXeMy, 3a SKOK apeLuT 3 MeTOH KOHdICKALIl Y TPeTbol CTOPOHM, SKa AIE CYMJIHHO
BHACNIAOK KPUMIHANbHOMO NPaBoMNoOpyLUEeHHS MOX/INBO.

Pe3ynbTaTt cnpaBu:
BepxoBHWiA cys He BcTaHoBMB, wo ctaTTl 17 (1) 1 52 (1) 3aranom 3a6opoHsaoTL 6yab-
AKY KOHdICKaLUIl0 Yy TpeTboi CTOPOHW, fAKa AIE CYMAIHHO, B pe3ynbTarTl
KPUMIHaNbLHOrO MNpaBornopyLeHHs. HaTtomicTe BepxoBHWIA Cyh NpUNyCTUB, LWO
HeobXIAHO NPOBEeCTU 3arafibHy OLIHKY AAaTCbKOI HaLlOHaNbHOI cXxeMy KOoHdIcKaull y
CBIT/II MPUHLMNY NPONOPLIAHOCTI. Y UbOMY KOHTEKCTI BepxoBHUI cyj BU3HAaB, LUO
AAHCbKa CXeMa 3arasioM He MopyLuye 3rafaHi ctaTTi XapTii.

BepxoBHWIA Cys BCTAHOBWB, LLO BUIYYEHHS 3 METOK KOH®ICKALIT 6yN10 3aKOHHUM Y
KOHKPeTHOMY BMMNaAKy, | WO OCTaTOYHa OLIHKA 3aKOHHOCTI KOHIcKaull Mae 6yTu
3po6sieHa B MOAaNnbLIOMY KpUMIHaAbLHOMY MpoBagkeHH! npotu Bogia (T). Kpim
TOro, BepxoBHMA Cys TakoX He BCTAHOBMB, WO aBTOMOOIIb MOXHa 6yno
NOBEPHYTU, HaBITb AKLWO 3abe3neyeHHs 6y10 HaAaHO NI3VIHIOBOK KOMMAHIER.




Article from the
Convention:

1.Everyone has the right to own, use, dispose of and bequeath his or her lawfully
acquired possessions. No one may be deprived of his or her possessions,
except in the public interest and in the cases and under the conditions provided
for by law, subject to fair compensation being paid in good time for their loss.
The use of property may be regulated by law in so far as is necessary for the
general interest.

2.Intellectual property shall be protected.

EU legislation:

1.EU Charter of Fundamental Rights;

2.Directive (EU) 2015/2436 of the European Parliament and of the Council of 16
December 2015 to approximate the laws of the Member States relating to trade
marks;

3.Directive 2014/42/EU of the European Parliament and of the Council of 3 April
2014 on the freezing and confiscation of instrumentalities and proceeds of
crime in the European Union;

4.Regulation (EU) 2017/1001 of the European Parliament and of the Council of 14
June 2017 on the European Union trade mark (Text with EEA relevance.);

5.Regulation (EU) No 608/2013 of the European Parliament and of the Council of
12 June 2013 concerning customs enforcement of intellectual property rights
and repealing Council Regulation (EC) No 1383/2003.
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A brief explanation:

This Article is based on Article 1 of the Protocol to the ECHR: "Every natural or
legal person is entitled to the peaceful enjoyment of his possessions. No one
shall be deprived of his possessions except in the public interest and subject to
the conditions provided for by law and by the general principles of international
law.

The preceding provisions shall not, however, in any way impair the right of a State
to enforce such laws as it deems necessary to control the use of property in
accordance with the general interest or to secure the payment of taxes or other
contributions or penalties." This is a fundamental right common to all national
constitutions. It has been recognised on numerous occasions by the case law of
the Court of Justice, initially in the Hauer judgment (13 December 1979, ECR
[1979] 3727). The wording has been updated but, in accordance with Article
52(3), the meaning and scope of the right are the same as those of the right
guaranteed by the ECHR and the limitations may not exceed those provided for
there.

Protection of intellectual property, one aspect of the right of property, is explicitly
mentioned in paragraph 2 because of its growing importance and Community
secondary legislation. Intellectual property covers not only literary and artistic
property but also patent and trademark rights and associated rights. The
guarantees laid down in paragraph 1 shall apply as appropriate to intellectual

property.



Case;

Denmark / The Danish Supreme Court / Case 102/2021 (1st Chamber)

Key facts of the case:

The case concerns the seizure with the purpose of confiscation of a car that
belonged to a leasing company (A A/S) due to a criminal offence (reckless
driving) committed by a driver (T) when he drove the car 103 km/h in a zone of
maximum 50 km/h. The car had been leased to a company (B A/S) and put to the
disposal of an employee (C) in that company. C was married to T and had lend the
car to T on the night in question.

Thus, the car seized with the purpose of confiscation due to a criminal offence
committed by T belonged to a third party (A A/S).

Key legal question raised by the Court:

Pursuant to section 133 a (2) (2) of the Danish Road Traffic Act (faerdselsloven)
vehicles must be confiscated in cases of certain criminal offences, including in
cases of reckless driving, even if the vehicle is owned by a third party. However,
this is not the case if the confiscation is disproportionately intrusive towards the
owner, particularly considering the owner’s means of knowing that the vehicle
would be used for such activities and possibility of taking all reasonable steps to
ensure one’s economic position when handing over the vehicle.

Subsequent, the key legal issue was whether Articles 17 (1) and 52 (1) of the
Charter of Fundamental Rights of the European Union in general prohibit a
national scheme in which seizure for the purpose of confiscation from a third
party acting in good faith as a result of a criminal offence is possible.

Outcome of the case:
The Supreme Court did not find that Articles 17 (1) and 52 (1) in general prohibits
any confiscation from a third party acting in good faith as a result of a criminal
offence. Instead the Supreme Court assumed that an overall assessment of the
Danish national confiscation scheme in the light of the principle of proportionality
must be made. In this context, the Supreme Court found that the Danish scheme
was not generally in breach of the mentioned Charter articles.

The Supreme Court found that the seizure with the purpose of confiscation was
legal in the specific case, and that the final assessment of the legality of the
confiscation must be made in the later criminal proceedings against the driver (T).
Furthermore, the Supreme Court also did not find that the car could be returned
even if security was provided by the leasing company.




Case study 16.
Thernghtto
exercise an

economic or
commercial activity.




CTaTtTsa 3 KOHBEHLYI:

Bu3HaeTbcsa cBo6Oja BeAeHHs 6I3Hecy BIAMOBIAHO A0 3akoHogaecTBa Coto3y Ta
HaLIOHA/IbHOrO 3aKOHOAABCTBA Ta NPaKTUKM.

KopoTKke NosiCHeHHSs:

LUa cTatra 6a3yeTbca Ha npeuegeHTHoMy npasl Cyay, SKUWA BU3HaB cBoboay
3/IACHEHHSI eKOHOMIUHOI Y/ KOMEPLIMHOT AIafbHOCTI (AnB. piweHHA Bi4 14 TpaBHS
1974 p., cnpasa 4/73 Nold [1974] ECR 491, nyHkT 14 miactas, | 27 BepeceHb 1979 p.,
cnpaBa 230-78 SpA Eridiana ta mun [1979] ECR 2749, nynktn 20 1 31 miacras) |
cBo6oza aorosopy (auB., 30kpema, pieHHs y cnpasl Sukkerfabriken Nykebing, cnpasa
151/78 [1979] ECR 1, nyHkT 19 nigctaBu Ta piweHHs Big 5 xoBTHA 1999 p., C-240/97
IcnaHiss npoTtu Komicri [1999] ECR 1-6571, nyHkT 99 niactas) 1 ctatti 119(1) 1 (3) Aorosopy
npo ¢yHKUIOHYBaHHA €Bponericbknii Cor3, AKUA BU3HAE BIIbHY KOHKYPEHL|IH.
3BMYaHO, Lie NpaBO MaE 3A4IMCHIOBATMCA 3 MOBarok A0 3akoHogascTBa Coro3y Ta
HaLIOHaNbHOro 3akoHOAaBCTBAa. Ha HbOro MOXyTb MOLIMPHOBATUCA OOMEXeHHS,
nepes6aueH! ctattero 52(1) XapTii.

3aKkoHoaaBcTBO €C:

1.XapTis ocHOBHUX npaB. €C;
2.[oroBip Npo ¢yHKLIOHYBaHHsS EBpornelicbkoro Corosy.
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L O
Keunc:
°
NaTBia / KoHcTUTYWIMHUIA cypa JlaTBIMcbKoi Pecny6niku / Cnpasa N2 2020-33-
1"

KniouoBi ¢pakTu cnpasu:

12 yepsHAa 2018 poky BepxoBHa Paga npuiiHsana, a 1 cuHa 2019 poky — 3MIHM 40
3aKOHY MpPO 3acHYBaHHSA BWLLOro HaBYanbHOrO 3akaajy, 3rgHO 3 SKUMWU BC
3aKnajn BULLOI OCBITU — Aep>KaBHI Ta MNPUBATHI — MaloTb 34IACHIOBAaTV HaBYa/bHI
nporpamMu nuLle AepXaBHo MOBOK1, 3a BUHATKOM KIIbKOX BUMAaAKIB, BU3HAYEHNX
ctatteto 56 ( 3) BignosigHOro 3akoHy. Kiibka BWMAAKIB, KOMM A03BOJIEHO
BUKOPUCTAHHS IHO3eMHMX MOB: 1) AKWO HaBuyafibHI MPOrpPamMy BUKOHYHOTLCS B
pamkax nporpam €C abo MDKHApPOAHWX Yroj, BUKOPUCTaHHA odiuinHuX Mo EC
[03BONIEHO; 2) SAKWO BUKOPUCTaHHA obiuiiHuX MoB €C He nepesuwye 1/5
HaBYaNbHOI Mporpamu; 3) AKLLO BMKOPUCTAHHS IHO3EMHOI MOBU € HEOBXIAHUM A5
AOCATHEHHA MeTW HaBYaHHSA BIAMOBIAHO A0 CcUCTeMU Knacudikauli B HaBYaIbHUX
nporpamax, Lo CTOCYHTbCA MOB, Ky/bTypy Ta BUBYEHHSA MOBU; 4) AKLLO HaBYa/bHa
nporpamMa peanisyerbCsa y cniBnpaul 3 BALMMU HaBYaNbHUMW 3aKNajamu IHLLINX
KpaiH, ane nuwe odiuiHuMm moBamm €C. 20 HapoaHuX genyTaTiB Nojann Ao
KoHcTuTywiHoro Cyay MoAaHHA LWOAO BIAMOBIAHOCTI BIAMOBIAHOT HopMmK (gani —
ockapxyBaHa Hopma) crtattam 1 (3aranbHi  npuvHumnu  npasa (npasosa
BU3HaueHIcTb), 105 (NpaBo BnacHocTi, cBo60Aa MIANPUEMHULLKOI AISILHOCTI) Ta
Cratta 12 (npaBo Ha ocBITy). Ha niacTaBl uieil 3aaBu 6yno nopyweHo cripasy N2
2019-12-01. ¥ win cnpasl KoHcTUTyUIMHMA Cys yxBanueB ABa MNPUHLMNOBUX
PILLEHHS: MO-MepLue, Lo 0CKapXyBaHa HOpMa He cymicHa 31 ctattamu 112 ta 113 (
akageMmiuHa cBo6oga) KoHCTUTYLli, a Mno-gpyre, HeobXIAHO MOPYLINTM OKpemy
CrnpaBy LWO0AO BIAMOBIAHOCTI OCKapXyBaHOi HopMmu cTaTTl 1 (3aranbHI NPUHLMNY
nMpaBa — npaBoBa BMW3HaueHICTb) Ta cTtatTi 105 (npaBo BnacHocTl, cBo6oAa
MIANPUEMHULLKOI AisnbHOCTI). 14 annHa 2020 poky KoHcTuTywiiHmi Cya BUpILINB
HanpaBuTV nuTaHHa fo CEC, wo6 BcTaHoBUTK: (1) um  oOB6MeXeHHs Ha
BMKOPUCTAHHSA IHO3EMHMX MOB Y BULLMX HaBYaNbHUX 3aK1aAax TakoX O6MexyrTb
NpaBoO Ha BUIbHWUI PpyXx MNOCAYr, AK uLe nepepbayeHo cT. 56 APEC Ta cBoboay
3aCHyBaHHSA, K nepeabayeHo ctatteto 49 APEC, | cBO6OAY BefeHHA bBI3Hecy, K
nepeabaveHo ctattetro 16 KPEC;

OcHOBHe npaBoBe NMUTaHHA, fike noctasue Cypa:

1) AKULO O6MEXEHHSI Ha BUKOPUCTaHHSA IHO3EMHMX MOB Yy 3akiafgax BULLOI OCBITU
TaKOX OO6MEeXyHTb NPaBO Ha BIIbHUIA PyXx MOCAYr, K Le nepegbayveHo ctatTeto 56
APEC, | cBOBOAY 3aCHYBaHHSA, K Ue nepeabayveHo ctattero 49 APEC, | cBoboay
BeAeHHA 613Hecy sik nepegbayeHi ctaTtreto 16 CFREU; (2) siki MmipkyBaHHs cnig 6patu
A0 yBary npu oulHLl CYMICHOCTI Ta MPOMOPLIAHOCTI BIANOBIAHUX O6MeEXeHb I3
NPaBOM JepXXaB-YNeHIB 3axXULLATK CBOK OQILIAHY MOBY AK YaCTUHY HaLIOHa/IbHOI
1aeHTUYHOcCTI (cTatTa 165 APEC Ta ctatta 4 AEC)?

Pe3ynbTaT cnpasm:
3anexHo BIA T/AyMayeHHs, HagaHoro CEC, | MoAanbLIOro 3acToCyBaHHA Tak
TayMayeHHs KOHCTUTYUIMHUM CyaoMm.



Article from the
Convention:

The freedom to conduct a business in accordance with Union law and national laws
and practices is recognised.

A brief explanation:

This Article is based on Court of Justice case-law which has recognised freedom to
exercise an economic or commercial activity (see judgments of 14 May 1974, Case
4/73 Nold [1974] ECR 491, paragraph 14 of the grounds, and of 27 September
1979, Case 230-78 SpA Eridiana and others [1979] ECR 2749, paragraphs 20 and
31 of the grounds) and freedom of contract (see inter alia Sukkerfabriken Nykabing
judgment, Case 151/78 [1979] ECR 1, paragraph 19 of the grounds, and judgment of
5 October 1999, C-240/97 Spain v Commission [1999] ECR I-6571, paragraph 99 of
the grounds) and Article 19(1) and (3) of the Treaty on the Functioning of the
European Union, which recognises free competition. Of course, this right is to be
exercised with respect for Union law and national legislation. It may be subject to
the limitations provided for in Article 52(1) of the Charter.

EU legislation:

1.EU Charter of Fundamental Rights;
2.The Treaty on the Functioning of the European Union.


https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1525092072932&uri=CELEX:12016P046
https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1525092072932&uri=CELEX:12016P046
https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1525092072932&uri=CELEX:12016P046
https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1525092072932&uri=CELEX:12016P046
https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1525092072932&uri=CELEX:12016P046
https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1525092072932&uri=CELEX:12016P046
https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1525092072932&uri=CELEX:12016P046
https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1525092072932&uri=CELEX:12016P046
https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1525092072932&uri=CELEX:12016P046
https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1525092072932&uri=CELEX:12016P046
https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1525092072932&uri=CELEX:12016P046
https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1525092072932&uri=CELEX:12016P046
https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1525092072932&uri=CELEX:12016P046

Case;

Latvia / Constitutional Court of the Republic of Latvia / Case No.2020-33-11

Key facts of the case:

On 12 June 2018 the Parliament adopted and on 1 January 2019 amendments to
the Law on Establishment of Higher Institution providing that all establishments of
higher education - state and private must implement study programmes in official
languagel1 only, except in few cases defined by Article 56(3) of the law in
question. The few cases when use of foreign languages is permitted are
following: 1) if the study programmes are implements under EU programmes or
international agreements use of official EU languages is permitted; 2) if the use of
official languages of the EU does not exceed 1/5 of a study programme; 3) if use
of foreign language is necessary for the attainment of the study aim according to
the classification system in study programmes relating languages, culture and
language studies; 4) if study programme is implemented in cooperation with
establishments of higher institutions of other countries, however, in EU official
languages only. 20 members of the Parliament submitted the application to the
Constitutional Court on the compatibility of respective norm (further - Contested
norm) with Articles 1 (general principles of law (legal certainty), 105 (right to
property, freedom to conduct the business) and Article 112 (right to education).
On the basis of this application case No0.2019-12-01 was initiated. In this case the
Constitutional Court adopted two principal decisions: first, that Contested norm is
not compatible with Articles 112 and 113 (academic freedom) of the Constitution
and, second, that separate case has to be initiated on compatibility of the
contested norm with Article 1 (general principles of law — legal certainty) and
Article 105 (right to property, freedom to conduct the business). On 14 July 2020
the Constitutional Court decided to refer the questions to the CJEU to in order to
establish: (1) if restrictions on the use of foreign languages in establishments of
higher education also restricts the right to free movement of services as provided
by Article 56 of the TFEU and freedom of establishment as provided by Article 49
of the TFEU and freedom to conduct business as provided by Article 16 of the
CFREU,

Key legal question raised by the Court:
1) if restrictions on the use of foreign languages in establishments of higher
education also restrict the right to free movement of services as provided by
Article 56 of the TFEU and freedom of establishment as provided by Article 49 of
the TFEU and freedom to conduct business as provided by Article 16 of the
CFREU; (2) which considerations should be taken into account in assessing the
compatibility and proportionality of respective restrictions with the right of the
Member States to protect their official language as part of national identity
(Article 165 of the TFEU and Article 4 of the TEU)?

Outcome of the case:

Subject to the interpretation provided by the CJEU and further application of such
interpretation by the Constitutional Court.




Case study 1/.
The nght to engage
In work and to
pursue a freely
chosen or
accepted
occupation.




CTaTtTsa 3 KOHBEHLYI:

1.KoxeH Mae npaBo 3alimMaTmcs npauero | 3arimatmncs npodeciero, AKy BIIbHO
06MpaE YN NOroAxXye.

2.KoxeH rpomagsaHuH Coro3y Mae cBobogy LiykaTu pob6oTy, npaurBaTuy,
KOPUCTYBaTMCA NPaBOM 3aCHYBaHHA Ta HajaBaTy NOCAYrX B OyAb-SKI/ AepXKaBl-
yneHl. 3.

3.fpoMagsaHu TpeTiX KpaiH, SKMM A03BOJIEHO MpPaLoBaTV Ha TEPUTOPIAX AepiKaB-
Y/ieHIB, MaloTb MPaBO Ha YMOBMW MNpay, eKBIBaleHTHI yMOBaM MpaLl rpoMagsH
Cotosy.

3aKoHoaaBcTBO €C:

1.XapTis ocHOBHUMX npas. €C;

2.joroBip Npo ¢yHKUIOHYBaHHSA EBpornencbkoro Cotosy;

3.AnpekTtuea (EC) 2016/801 EBponelicbkoro MapnameHTty Ta Paau Big 11 TpaBHA
20716 poky npo ymoBu B34y Ta nepebyBaHHA rpoOMagsaH TPeTIX KpaiH 3 MeTow
npoBefeHHA JAOCNIAXKEHb, HaBYaHHSA, CTaXyBaHHS, A06POBINLHOI CayXow,
y4acTl y nporpamax obMIHy yuHAMN abo HaBYaHHS...;

4. AnpekTnBa 2014/36/€C €Bponericbkoro MNapnameHTty Ta Paam Big 26 nroToro
2074 poky npo ymoBU B34y Ta nepebyBaHHA rpoMajsaH TPeTIX KpaiH 3 MeTor
npaueBnaLTyBaHHSA B AKOCTI CE30HHMX NpPaLIBHUKIB,

5.Anpexktnea 2014/54/€C €Bponericbkoro MapnameHTty Ta Paanm Biag 16 KBITHA
2074 poky npo 3axoau, WO CNpUATb peani3ayli npaB, HagaHUX NpaLIBHMKAM
y KOHTEKCTI CBO60AN NepecyBaHHSA MpaLIBHMKIB TeKCT, WO Ma€E BIAHOLLEHHSA A0
€E3;

6.AupekTnea 2014/66/€C €Bponelicbkoro MNapnameHTty Ta Paam Big 15 TpaBHs
2014 poky npo ymoBM B34y Ta NPOXMBAHHS rPOMaAsaH TPeTIX KpaiH B paMKax
BHYTPILLUHBOKOPNOPAaTUBHOIO NepeBeeHHs.
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KopoTke NoACHEeHHS:

CBoboga Bumbopy npodecii, 3akpinaeHa B 4YactuHi 1 crtatmi 15, BU3HaeTbCa y
npeuegeHTHoMy npasl Cyay (ave., 3okpema, piweHHs Big 14 TpasHa 1974 poky,
cnpasa 4/73 Nold [1974] ECR 491, nyHktun 12-14 mactasu; piweHHs BI4 13 rpyaHs
1979 p., cnpaBa 44/79 Hauer [1979] ECR 3727; piweHHs BI4 8 »0BTHA 1986 p.,
crnipasa 234/85 Keller [1986] ECR 2897, nyHkT 8 niacTas).

Llei naparpad Takox crnvpaeTbca Ha ctatTio 1(2) EBponelicbkoi coLyansHOT XapTii,
fka b6yna nmanucaHa 18 xoBTHA 1961 poky Ta paTudikoBaHa BCIMa Aep>KaBaMu-
yseHaMu, a TakoX Ha NyHKT 4 XapTii CniBToBapuCTBa NPO OCHOBHI COLanbHI NpaBa
npayiBHUKIB BIg 9 pygeHb 1989 p. Bupas «ymoBu npaui» caig po3yMiTy B CEHCI
ctaTTI 156 JoroBopy npo ¢pyHKLIOHYBaHHSA EBponencbkoro Corosy.

Y naparpadi 2 ngetbca npo Tpu cBO6OAM, rapaHTOBaHI ctaTTamm 26, 45, 499 ta 56
Aorosopy npo ¢yHKLUIOHYBaHHA €Bponericbkoro Coro3y, a came cBoboay
nepecyBaHHS NpayIBHNKIB, CBO6OAY 3aCHYBaHHSA Ta CBO6OAY HaZaHHSA MOC/YT.
MyHkt 3 6asyetbcs Ha cratmi 153(1)(g) Aorosopy npo  ¢yHKLIOHYBaHHS
€sponericbkoro Coto3y Ta Ha craTtti 19(4) €sponeicbkoi coujanbHoi XapTii,
nignuncaHoi 18 xoBTHa 1961 poky Ta paTudiKoBaHOI BCIMa Aep>KaBaMU-YieHaMMW.
Tomy cratta 52(2) XapTii € 3acToCOBHOW. MUTaHHA HaliMy MOPSKIB, AKI MakTb
rPOMAASHCTBO TPETIX AepXaB, ANA eKINaXIB CyAeH, Lo MnaaBakoTb Mg rnpanopom
AepxaBu-uneHa Cotosy, peryntoerbca npasom CrniBTOBAapMCTBA Ta HaLIOHANbHUM
3aKOHOZABCTBOM | MPAKTUKOHO.



Kevicnr:

1.CnpaBa C-156/21/ PilueHHs EBpONEMNCbLKOro cyay 3 npas /II0ANHN

KniouoBi ¢pakTun cnpasu:

Mo30B Npo ckacyBaHHs - PernamenT (EC, EBpaTtom) 2020/2092 - 3aranbHuii pexmm
06YyMOBNEHOCTI ANA 3aXUCTy 6roaxeTy €Bponeinicbkoro Cor3y - 3axmcT 6roaxeTy
Coto3y y BMNaAKY MOPYLUEHHS MPUHLMMIB BEPXOBEHCTBA NpaBa B Aep>kaBax-y/ieHax
- MpaBoBa ocHoga - ctatta 322(1)(a) APEC - CTBepaxXyBaHe MOPYLUEHHS CTaTtTl 7
JloroBopy npo 3acHyBaHHA €Bponericbkoro Corw3y Ta ctatTi 269 [APEC -
CteepaxyBaH! nopyiieHHs cratti 4(1), cratn 5(2) ta cratn 13(2) APEC, a Takox
NPUHLMMNIB NPaBOBOi BM3HAYEHOCTI, MPOMOPLIAHOCTI Ta PIBHOCTI Aep>KaB-u/eHIB
nepea 4OroBopamMu.

Pe3synbTaTt cnpaBut:
Ha umx macrasax Cya (Cya y moBHOMy ckiazl) mocTaHOBUB
1.BiAMOBASIE Y 3a/J0BOIEHHI MO30BY;
2.Haka3sye YropwyHi NoKpUTU BAACHI BUTPATU Ta CANATUTU BUTPATU, NMOHECeHI
€BponencbknM MNapnameHTom Ta Pagoto €sponericbkoro Cotrosy;
3.Haka3ye KoponisctBy benbris, KoponisctBy [aHisg, ®eaepatmBHIi Pecnybniul
HimeuunHa, Ipnangii, KoponiectBy IcnaHiga, ®paHuy3bkivi Pecny6bniul, Bennkomy
lepuyorctBy Jltokcembypr, KoponiectBy HigepnaHan, Pecnybniyl [MonbLua,
®PHAaHACLKIN  Pecny6niul, KoponisctBy LUBews Ta €Bponencbkin  Komicli
NOKPWUTW CBOI BNACHI BUTPATW.



2. Cnpasa €CINJ C-157/21/ PiueHHs

KniouyoBi ¢pakTun cnpasu:

Mo3oB npo aHynoBaHHA - PernameHT (EC, €Bpatom) 2020/2092 - 3aranbHuii
pexmnmMm O06yMOBNEHOCTI ANA 3axuUcTy broaxety €Bpornenicbkoro Corosy - 3axucT
6roaxeTy Coto3y y pasi NOpyLUEHHS MPUHLMMIB BEPXOBEHCTBA NpaBa B Aep>KaBax-
uneHax - MpaeoBa ocHoga - ctatta 322(1)(a) APEC - ctatra 311 ADPEC - ctatTa 312
APEC - CrBepaxyBaHe TropyweHHs cTaTTi /7 /JoroBopy npo 3acHyBaHHSA
€Bponeicbkoro Cotosy Ta cTaTTi 269 APEC - CTBepaKyBaHe nopylueHHs craTti 4(1),
ctatTi 5(2) ta cratm 13(2) APEC, apyroro a63auy ctatti 296 APEC, MpoTokony (N2
2) Npo 3acTOCYyBaHHSA MPUHLUMNIB Cy6CUAIAPHOCTI Ta MPOMOPUIAHOCTI, a TakKox
NPVHLMNIB HAAINEHHS MOBHOBAXEHHSMU, MPaBOBOi BM3HAYE€HOCTI, MPONOPLIAHOCTI
Ta PIBHOCTI Jep>XaB-Y/ieHIB repej AOroBopamMu - WMOBIPHE 3/10BXMBaHHS
NOBHOBAXEHHSAMM.

Pe3ynbTaTt cnpaBwu:
Ha umx nigctasax Cya (Cya y moBHOMY ck/iagl) MOCTaHOBUB
1.BiAMOBASIE Y 3a,0BOIEHHI MO30BY;
2.30608'3aB Pecny6niky lMonbLia NOKPUTM BAACHI BUTPATX Ta CNAATUTU BUTPATW,
noHeceH! EBponenicbknM NapnameHToM Ta Pagoto €Bponericbkoro Cotosy;
3.Haka3ye KoponisctBy benbria, KoponisctBy [aHisg, ®PeaepatuBHIi Pecnybniul
HimeuunHa, Ipnangii, KoponiectBy IcnaHisa, ®paHuy3bkivi Pecny6bniul, Bennkomy
FepuyorcTBy Jltokcembypr, YropwmHi, KoponisctBy HigepnaHan, PIHASHACLKIN
Pecny6niul, KoponisctBy LUBeuis Ta €Bponencbkin KoMICIi MOKPUTM CBOI BNACHI
BUTPAaTW.



Article from the
Convention:

1.Everyone has the right to engage in work and to pursue a freely chosen or
accepted occupation.

2.Every citizen of the Union has the freedom to seek employment, to work, to
exercise the right of establishment and to provide services inany Member
State

3.Nationals of third countries who are authorised to work in the territories of the
Member States are entitled to working conditions equivalent to those of
citizens of the Union.

EU legislation:

1.EU Charter of Fundamental Rights;

2.The Treaty on Functioning of the European Union;

3.Directive (EU) 2016/801 of the European Parliament and of the Council of 11 May
2076 on the conditions of entry and residence of third-country nationals for the
purposes of research, studies, training, voluntary service, pupil exchange
schemes or educa...;

4.Directive 2014/36/EU of the European Parliament and of the Council of 26
February 2014 on the conditions of entry and stay of third-country nationals for
the purpose of employment as seasonal workers;

5.Directive 2014/54/EU of the European Parliament and of the Council of 16 April
2014 on measures facilitating the exercise of rights conferred on workers in the
context of freedom of movement for workers Text with EEA relevance;

6.Directive 2014/66/EU of the European Parliament and of the Council of 15 May
2074 on the conditions of entry and residence of third-country nationals in the
framework of an intra-corporate transfer.
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A brief explanation:

Freedom to choose an occupation, as enshrined in Article 15(1), is recognised in
Court of Justice case law (see inter alia judgment of 14 May 1974, Case 4/73 Nold
[1974] ECR 491, paragraphs 12 to 14 of the grounds; judgment of 13 December
1979, Case 44/79 Hauer [1979] ECR 3727; judgment of 8 October 1986, Case
234/85 Keller [1986] ECR 2897, paragraph 8 of the grounds).

This paragraph also draws upon Article 1(2) of the European Social Charter, which
was signed on 18 October 1961 and has been ratified by all the Member States,
and on point 4 of the Community Charter of the Fundamental Social Rights of
Workers of 9 December 1989. The expression "working conditions" is to be
understood in the sense of Article 156 of the Treaty on Functioning of the
European Union.

Paragraph 2 deals with the three freedoms guaranteed by Articles 26, 45, 499
and 56 of the Treaty on Functioning of the European Union, namely freedom of
movement for workers, freedom of establishment and freedom to provide
services.

Paragraph 3 is based on Article 153(1) (g) of the Treaty on Functioning of the
European Union and on Article 19(4) of the European Social Charter signed on 18
October 1961 and ratified by all the Member States. Article 52(2) of the Charter is
therefore applicable. The question of recruitment of seamen having the
nationality of third States for the crews of vessels flying the flag of a Member
State of the Union is governed by Community law and national legislation and
practice.



Cases:

1.CJEU Case C-156/21 / Judgment

Key facts of the case:

Action for annulment — Regulation (EU, Euratom) 2020/2092 - General regime of
conditionality for the protection of the European Union budget - Protection of the
Union budget in the case of breaches of the principles of the rule of law in the
Member States — Legal basis — Article 322(1)(a) TFEU — Alleged circumvention of
Article 7 TEU and Article 269 TFEU - Alleged infringements of Article 4(1), Article
5(2) and Article 13(2) TEU and of the principles of legal certainty, proportionality
and equality of Member States before the Treaties.

Outcome of the case:
On those grounds, the Court (Full Court) hereby:
1.Dismisses the action;
2.0rders Hungary to bears its own costs and to pay the costs incurred by the
European Parliament and the Council of the European Union;
3.0rders the Kingdom of Belgium, the Kingdom of Denmark, the Federal
Republic of Germany, Ireland, the Kingdom of Spain, the French Republic, the
Grand Duchy of Luxembourg, the Kingdom of the Netherlands, the Republic of
Poland, the Republic of Finland, the Kingdom of Sweden and the European
Commission to bear their own costs.



2. CJEU Case C-157/21/ Judgment

Key facts of the case:

Action for annulment — Regulation (EU, Euratom) 2020/2092 - General regime of
conditionality for the protection of the European Union budget - Protection of the
Union budget in the case of breaches of the principles of the rule of law in the
Member States — Legal basis — Article 322(1)(a) TFEU - Article 311 TFEU - Article
312 TFEU - Alleged circumvention of Article 7 TEU and Article 269 TFEU -
Alleged infringements of Article 4(1), Article 5(2) and Article 13(2) TEU, of the
second paragraph of Article 296 TFEU, of Protocol (No 2) on the application of
the principles of subsidiarity and proportionality and of the principles of conferral,
legal certainty, proportionality and equality of the Member States before the
Treaties — Alleged misuse of powers.

Outcome of the case:
On those grounds, the Court (Full Court) hereby:
1.Dismisses the action;
2.0rders the Republic of Poland to bears its own costs and to pay the costs
incurred by the European Parliament and the Council of the European Union;
3.0rders the Kingdom of Belgium, the Kingdom of Denmark, the Federal
Republic of Germany, Ireland, the Kingdom of Spain, the French Republic, the
Grand Duchy of Luxembourg, Hungary, the Kingdom of the Netherlands, the
Republic of Finland, the Kingdom of Sweden and the European Commission to
bear their own costs.



Case study 18.
Equality between
women and men.




CTaTtTsa 3 KOHBEHLYI:

PIBHICTb MIX >XIHKaMM Ta 4Y0/0BIKAMW Ma€ 6yTu 3abe3neveHa B ycix coepax,
BK/IHOYAOUM MpaueBnaLuTyBaHHs, poboTy Ta onnaTy npau)l. MpuHLMN pIBHOCTI He
MOBMHEH MepeLKkoAXaTh 36epexeHH abo MNPUAHATTIO  3axo4lB, Lo
nepesbavatoTb KOHKPETHI MepeBary Ha KOPUCTb HEAOCTAaTHbO MpeACTaB/eHOo|
cTarl.

3aKoHoaaBcTBO €C:

1.XapTia €sponencbkoro Coro3y NpPo OCHOBOMOJIOXHI NPaBa;

2. Avpexktnea 2010/41/€C €poneinicbkoro lMapnameHty Ta Pagu Bi4 /7 AvnHSA
2010 poky nMpoO 3acToCyBaHHSA MPUHLMMY PIBHOIO CTaB/ieHHS A0 YO/OBIKIB |
XIHOK, SIKI 3aMaloTbCs IHAVBIAYaNIbHOKO TPYAOBOK AIANBHICTIO, Ta CKacyBaHHS
AnpekTmen Pagn 86/6713/€EC,

3.€Bponelicbka Komicis, LLLopiuHWIA 3BIT NPO reHaepHy pIBHICTb (2018);

4.Pe3ontoyisa €sponericbkoro MapnamenTy BI4 11 rpyaHsa 2013 poky npo XIHOK 3
IHBanigHIcTO (2013/2065(INI));

5.Pe3ontouia €EBponenicbkoro MapnameHTy Big 12 6epe3Ha 2013 poky npo BRAMB
€KOHOMIUHOT KPpU3W Ha reHAEepHY PIBHICTb Ta npasa xIHok (2012/2307(INI));

6.Pe3ontouin €Bponenicbkoro MapnameHnTty BIg 8 6epesHa 2016 poky 'Mpo
reHAepHy IHTerpauto B poboTi EBponeicbkoro MapnameHty' (2015/2230(INI));

7.Pe3ontouia €sponenicbkoro [lMMapnameHty Big 9 udepBHa 2015 poky npo
CrpaTterito €C wopa0 3abe3neyvyeHHs PIBHOCTI MK XIHKaMW Ta Y010BIKaMU MICAS
2015 poky (2014/2152(INI));

8.PernameHT (EC) NO 1381/2013 EBponelicbkoro MapnameHty Ta Paau Big 17
rpyaHs 2013 poky npo 3acHyBaHHA [lporpamm 3 npaB, PIBHOCTI Ta
rpomMagsHcTea Ha nepiog 2014-2020 pp. TekcT, Wo Mae BIAHOLWEHHS Ao €E3.
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KopoTke NoACHEeHHS:

Mepwwnin naparpad rpyHTyeTbca Ha crattax 2 | 3(2) Jorosopy Mpo 3acHyBaHHS
€sponericbkoro Coto3y, Kl 3apa3 3aMiHeHI cTatTeto 3 JloroBopy npo
€sponencbknii Cotos | ctatTeto 8 Jorosopy Npo GyHKLIOHYBaHHA EBPOMNENCHLKOro
Coto3y, AKI noknagaroTe Ha Cor3 3aBAaHHA CMPUAHHSA PIBHOCTI MK YOJIOBIKAMU |
XIHKaMu, a Takox Ha ctatTi 157(1) JoroBopy npo ¢pyHKLIOHYBaHHA EBPOMERCLKOro
Coto3y. BoHa cnmpaetbcs Ha cTtatTio 20 nepernsgHyToi €BPOMENCbKOI CoLlanbHOI
xapTii Bi4 3 TpaBHa 1996 poky Ta Ha nyHKT 16 XapTii CniBToBapmMcTBa Npo npasa
NpaLIBHUKIB.

BoHa Takox 6asyetbca Ha crtatni 157(3) [JoroBopy npo  ¢YHKLIOHYBaHHS
€Bponeicbkoro Cotosy Ta ctatTi 2(4) Anpektren Paan 76/207/€EC npo peanizauio
NPUHUMMY PIBHOMO CTaBAe€HHSA A0 YONOBIKIB | >IHOK LWOAO AOCTyny Ao
npavesBnawTyBaHHA, NPopecinHOI NIArOTOBKM Ta MPOCYBaHHA MO CAYX61, a Takox
YyMOB npauj.



Kevicnr:

1.HimeuunHa / PeaepanbHnn KOHCTUTYLIMHUIA cyp / 1 BvR 75/20

OcHOBHI 06CcTaBUHU cnNpaBu:

Mo3mBauka nMpauroBasa pPenopTepoM Yy >KypHanal MNOMAITUYHUX PO3CNIAyBaHb
KOMnaHIi-BignoBlgaya. BoHa nogana no3os A0 cyay 3 TPYAOBMX CNOPIB 3 BUMOIOHO
BUMNAATUTU T KOMNEHCaLIK0 TaK camo, SK | i Koneram-4onoBiKam, Kl BUKOHYyBanu
Taky X a6o pIBHOLIHHY po6oTy. Y cTyneHesomy no3osi (Stufenklage) BoHa npocuna
HagaTn M 1HPopmaLIlo NpPo 3apobITKM 1I KOJMer-4onosIKIB, $KI BUKOHYyBanu
NOPIBHAHHY PO6OTY | OTPMMYBaNU Taky X BUHaropoay. bepniHcbkmin cy 3 TpyA0BUX
CNOPIB BIAXUAUB N030B, a JlepXXaBHWI CyA 3 TPYAOBUX CMOPIB BIAXWUAMB ii anensuito.
LLlogo noeTtanHOro no3oBy MO3MBayka nojana ckapry rnpo HenpUrHATHICTb, AKY
desepanbHU Cy4 3 NMUTaHb Mpaul BIAXUANB AK HEMNPUNHATHY. 3ro4oM Mo31BayKa
nojana KOHCTUTYLIAHY CKapry, NOCMAAYnNCb Ha MOPYLUEHHSA rapaHTIi 3aKOHHOro
cyaal (peverHs 2 vactuHm 1 ctatmi 101 OCHOBHOrO 3aKOHY) Ta OCHOBOMOJIOXHOMO
npaBa Ha pIBHE CTaBJIEHHA BIAMOBIAHO A0 3aKoHogascTBa Coto3y Ta OCHOBHOrO
3aKOHY.

KniouoBe npaBoBe NMTaHHA, nopyLwieHe Cyaom:

Y npuiimaTii KOHCTUTYLIHY ckapry Ao posrnsay (§§ 93a (2), signosigHo ao 90 (1)
depepanbHoOro 3aKOHY npo KoHCcTUTYLIRHWIA cyA
(Bundesverfassungsgerichtsgesetz - BVerfGG) 1, 3okpema, un 6ynm ckapru Ha
nopyweHHs cratTi 101 (1) peueHHs 2 OcHoBHOro 3akoHy Ta ctatti 23 (1) XapTii
06r'pyHTOBaHMMU BIANOBIAHO A0 §§ 23 (1) peueHHs 2, 92 degepanbHOrO 3aKOHY
npo KoHCTUTYLINnHWIA Cya.

Pe3ynbTaTt cnpaBu:
®PesepaNbHUA  KOHCTUTYUIVIHUA CyA He TMPUAHAB KOHCTUTYLIVIHY CKapry Ao
po3rnagy. BIH aprymeHTyBaB Le TWUM, LIO CKaprM Ha MOPYLUEHHA pedeHHs 2
yactuHu 1 ctatmi 101 OcHoBHOro 3akoHy Ta 4actuHu 1 cTatmi 23 XapTii He €
o6rpyHToBaHMMM BIgnoBiAHO A0 8§ 23 (1) peueHHs 2, 92 3akoHy mpo
desepanbHUi KOHCTUTYLIRHWIA cya. MoaaHHa BianosigHo Ao cr. ct. 3 (2), (3)
OCHOBHOro 3akOHy He 6y/10 NOAAHO MPOTArOM MICAYHOrO CTPOKY BIAMOBIAHO A0 §
93 (1) 3akoHy npo deaepanbHUi KOHCTUTYLIRHWIA cya. LLlo cTocyeTbcsa ckapri Ha
nopyweHHsa cr. 23 (1) XapTi, To mno3uBauyka HeAOCTaTHbLO O6FPyHTYBasa, Lo
ICHYIOTb MNepesymMOBU AN rnepernsjy OCKap>XyBaHOro pIWeHHS Ha MiACcTaBl
OCHOBOMMOJIOXHUX NpaB €Bponencbkoro Cotosy.




2.CnpaBa C-156/21/ PilueHHs EBpONENCLKOro cyay 3 npas II0ANHN

KniouyoBi ¢pakTun cnpasu:

Mo30B Npo ckacyBaHHs - PernameHT (EC, EBpaTtom) 2020/2092 - 3aranbHuii pexmm
06YMOB/IEHOCTI AN 3axXUCTy 6rogxeTy €Bpornenicbkoro Cor3y - 3axmcT brogxeTty
Coto3y y BMNaAKY MOPYLUEHHS MPUHLMMIB BEPXOBEHCTBA NpaBa B Aep>kaBax-y/ieHax
- MpaBoBa ocHoga - ctatta 322(1)(a) APEC - CTBepaxXyBaHe MOPYLUEHHs CTaTtTl 7
JloroBopy npo 3acHyBaHHA €Bponericbkoro Cor3y Ta ctatTi 269 [APEC -
CteepaxyBaH! nopyiieHHs cratti 4(1), cratn 5(2) ta cratn 13(2) APEC, a Takox
NPUHLMMNIB NPaBOBOi BM3HAYEHOCTI, MPOMOPLIAHOCTI Ta PIBHOCTI Aep>KaB-U/eHIB
nepea 4OroBopamMu.

Pe3synbTaTt cnpaBut
Ha umx macrasax Cya (Cya y moBHOMy ckiazl) mocTaHOBUB
1.BiAMOBASIE Y 3a,0BONIEHHI MO30BY;
2.Haka3sye YropwuHi NoKpUTU BAACHI BUTPATU Ta CANATUTU BUTPATU, NMOHECeHI
€sponencbknMm NapnameHToM Ta Pagoto €Bpornelricbkoro Corosy;
3.Haka3ye KoponisctBy benbrig, KoponisctBy [aHisa, ®PeaepatmsHIvi Pecnybniul
HimeuunHa, Ipnangii, KoponiectBy IcnaHiga, ®paHuy3bkivi Pecny6bniul, Bennkomy
lepuyorctBy Jltokcembypr, KoponiectBy HigepnaHan, Pecnybniyl [lMonbLuga,
®PHAaHACLKIN  Pecny6niul, KoponisctBy LUBewis Ta €Bponencbkin  Komicli

NOKPWUTW CBOI BNACHI BUTPATW.
4.



Article from the
Convention:

Equality between women and men must be ensured in all areas, including
employment, work and pay. The principle of equality shall not prevent the
maintenance or adoption of measures providing for specific advantages in favour
of the under-represented sex.

EU legislation:

1.EU Charter of Fundamental Rights;

2.Directive 2010/41/EU of the European Parliament and of the Council of /7 July
2070 on the application of the principle of equal treatment between men and
women engaged in an activity in a self-employed capacity and repealing
Council Directive 86/613/EEC;

3.European Commission, Annual Report on gender Equality (2018);

4.European Parliament resolution of 11 December 2013 on women with disabilities
(2013/2065(INI);

5.European Parliament resolution of 12 March 2013 on the impact of the
economic crisis on gender equality and women’s rights (2012/2301(IN1));

6.European Parliament resolution of 8 March 2016 on Gender Mainstreaming in
the work of the European Parliament (2015/2230(INI));

7.European Parliament resolution of 9 June 2015 on the EU Strategy for equality
between women and men post 2015 (2014/2152(INI));

8.Regulation (EU) No 1381/2013 of the European Parliament and of the Council of
17 December 2013 establishing a Rights, Equality and Citizenship Programme
for the period 2014 to 2020 Text with EEA relevance.
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A brief explanation:

The first paragraph has been based on Articles 2 and 3(2) of the EC Treaty, now
replaced by Article 3 of the Treaty on European Union and Article 8 of the Treaty
on the Functioning of the European Union which impose the objective of
promoting equality between men and women on the Union, and on Article 157(1)
of the Treaty on the Functioning of the European Union. It draws on Article 20 of
the revised European Social Charter of 3 May 1996 and on point 16 of the
Community Charter on the rights of workers.

It is also based on Article 157(3) of the Treaty on the Functioning of the European
Union and Article 2(4) of Council Directive 76/207/EEC on the implementation of
the principle of equal treatment for men and women as regards access to
employment, vocational training and promotion, and working conditions.

The second paragraph takes over in shorter form Article 157(4) of the Treaty on
the Functioning of the European Union which provides that the principle of equal
treatment does not prevent the maintenance or adoption of measures providing
for specific advantages in order to make it easier for the under-represented sex
to pursue a vocational activity or to prevent or compensate for disadvantages in
professional careers. In accordance with Article 52(2), the present paragraph
does not amend Article 157(4).



Cases:

1.Germany / Federal Constitutional Court / 1 BvR 75/20

Key facts of the case:

The plaintiff worked as a reporter for an investigative political magazine of the
defendant company. She brought a lawsuit before the labor courts seeking to be
compensated in the same way as her male colleagues with the same or
equivalent work. In a step lawsuit (Stufenklage) she sought information on the
earnings of her male colleagues with comparable work and the same
remuneration. The Berlin Labor Court dismissed the action and the State Labour
Court dismissed her appeal. With regard to the step lawsuit the plaintiff filed a
complaint of non-admission which the Federal Labor Court rejected as
inadmissible. Subesequently, the plaintiff filed a constitutional complaint referring
to a violation of the guarantee of the statutory judge (Article 101(1) sentence 2 of
the Basic Law) and of the fundamental right to equal treatment under Union law
and Basic Law.

Key legal question raised by the Court:

Whether to accept the constitutional complaint for decision (§§ 93a(2), under
90(1) Federal Constitutional Court Act (Bundesverfassungsgerichtsgesetz -
BVerfGG)), and particularly whether the complaints of a violation of Article 101(1)
sentence 2 of the Basic Law and Article 23(1) of the Charter were substantiated
according to §§ 23(1) sentence 2, 92 of the Federal Constitutional Court Act.

Outcome of the case:
The Federal Constitutional Court did not accept the constitutional complaint for
decision. It argued that the complaints of a violation of Article 101(1) sentence 2 of
the Basic Law and Article 23(1) of the Charter are not substantiated according to
§8§ 23(1) sentence 2, 92 of the Federal Constitutional Court Act. The submission
in accordance with Art. 3(2), (3) of the Basic Law was not made within the one-
month time-limit under § 93(1) of the Federal Constitutional Court Act. With regard
to her claim concerning the infringement of Article 23 (1) of the Charter, the
plaintiff did not sufficiently substantiate that the preconditions for a review of the
contested decision on the basis of fundamental rights of the European Union
existed.




2.CJEU Case C-156/21 / Judgment

Key facts of the case:

Action for annulment — Regulation (EU, Euratom) 2020/2092 - General regime of
conditionality for the protection of the European Union budget - Protection of the
Union budget in the case of breaches of the principles of the rule of law in the
Member States — Legal basis — Article 322(1)(a) TFEU — Alleged circumvention of
Article 7 TEU and Article 269 TFEU - Alleged infringements of Article 4(1), Article
5(2) and Article 13(2) TEU and of the principles of legal certainty, proportionality
and equality of Member States before the Treaties.

Outcome of the case:
On those grounds, the Court (Full Court) hereby:
1.Dismisses the action;
2.0rders Hungary to bears its own costs and to pay the costs incurred by the
European Parliament and the Council of the European Union;
3.0rders the Kingdom of Belgium, the Kingdom of Denmark, the Federal
Republic of Germany, Ireland, the Kingdom of Spain, the French Republic, the
Grand Duchy of Luxembourg, the Kingdom of the Netherlands, the Republic of
Poland, the Republic of Finland, the Kingdom of Sweden and the European
Commission to bear their own costs.



Case study 19.
Integration of
persons with

disabllities.




CTaTtTsa 3 KOHBEHLYI:

Colo3 BM3HAE Ta [MOBaXa€ MpaBo JOAeN 3 OOMEXEeHVMU MOXIMBOCTAMMU
KOPUCTYBATMCA 3axofaMun, CNPAMOBaHNUMK Ha 3abe3rneyvyeHHs iXHbOI He3aneXHOCTI,
coulanbHoT Ta NpodecinHOI IHTerpaLli Ta yyacTl B XXUTTI CyCribCTBa.

KopoTKe nosiCHeHHSs:

MpuvHUMN, BUKNA4EHWA Yy UIA CTaTTl, IFPYHTYETbCA Ha cTatTi 15 €BponencbKoi
coLlaNibHOT XapTIi, @ TAKOX Ha NYyHKTI 26 XapTii CniBTOBapUCTBa NPO OCHOBHI COLIA/bHI
npaBa NpauyBHVKIB.

3aKkoHoaaBcTBO €C:

1.XapTisa €C Nnpo OCHOBHI NpaBga;

2.PernameHT Komicii (EC) N© 1300/2014 Big 18 nnctonaga 2014 poky MpPO TEXHIYHI
crneundikauli 1HTeponepabenbHOCTI, WO CTOCYHTbCA AOCTYNHOCTI 3aI3HUYHOI
cuctemm Corosy Ans 0CI6 3 IHBaNIAHICTIO Ta 0CI6 3 06MeXeHOK MOBIIBHICTHO;

3.Pe3ontoyia €sponeiicbkoro MapnamenTty Big4 11 rpygHa 2013 poky npo XXIHOK 3
IHBangHICTIO (2013/2065(INI));

4.PernameHT (EC) 2017/1563 €Bponeiicbkoro MapnameHTy Ta Paan Big 13 BepecHs
2017 poky Npo TPaHCKOPAOHHWI 06MIH MK COKO30M Ta TPeTIMU KpaiHaMy KOMNISMU
NeBHUX TBOPIB Ta IHLINX 06'EKTIB, 3aXMLLLEHNX aBTOPCbKVM MPaBoM, Y AOCTYMHOMY
dopmari... .

5.€BponencbKka coLlanbHa XapTis;

6.XapTis CniBTOBapMCTBa NPO OCHOBHI COLIaNbHI MpaBa TPYyAALLMNX.
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Kevicnr:

1.IcnaHia / KoHcTuTywinHuia cyp, / 51/2021

KntouoBi pakTu cnpasu:

Y yepBHI 2016 poky Jep>XaBHWi cekpeTap 3 NUTaHb HOCTULIT BUAAB PILLEHHS Npo
HaknageHHs Ha naHa AMZ ancumnAiHapHOro CTArHEHHS Ha OAWH PIK | OANH AeHb
BIACTOPOHEHHS BIf po60TWN Ta BIACTOPOHEHHS Bl 3apObITHOI MAaTh 3@ BUMHEHHS
Ay>Xe Ceprio3HOro npaBoMnoOpyLUeHHA BIAMOBIAHO A0 ctaTen 154.7 OpraHiuHOro
pernameHTy Kopnycy Cekpetapl cyay ta 468 bis.1 h) LOPJ. Man AMZ, topuct y
CMCTeMI MPaBoOCyAAs 3 AlarHO30M CMHAPOM Acneprepa, OCKapXWB Le PILWEeHHS B
anenauyll Ao  AAMIHICTPAaTMBHOI Nanatu  HaulOHaNbHOrMO  BMCOKOro  CyAy,
CTBEPAXYHUN, L0 aAMIHICTPALA MOPYLUWIA: a) MPaBO He 3a3HaBaTy ANCKPUMIHALLI
3a o3Hakamu IHBanigHocTl (ct. 14 €C), He HagaBLWKM WOMY MOXIMBOCTI MOAATU
anesnsuito 4o aAMIHICTPATUBHOI ManaTy HauloHanbHoro Bucokoro cyay. 14 EC), He
BIAMOBIBLUM Ha OYE€BUAHI AOKa3M ANCKPUMIHALIT Ha LA NIACTaBl Ta 06MeXBLUNCH
pO3rNsAoM ANCOYHKLIA Yy ynpaBaiHHI abo ynpasBAlHHI CyA0BOK YCTaHOBO, B SAKIN
anensiHT NpautoBaB OPUCTOM Y BIAMPABAEHHI NPaBoOCyAAsa, HeXTyroun ¢akT Toro,
O BOHW MOXYTb 6YyTW nposiBaMuk nepeabadvyBaHol IHBaMIAHOCTI, b) npaBo Ha
CyAoBWIA po3rniAg 3 ycma rapaHTiamm (ct. 24.2 €K) 3aBAsAKM BUKOPUCTAHHIO
AaHOHIMHUX CBIAKIB | PanTOBUX CBIAKIB Y AMCUMMIIHAPHOMY MPOBAAXEHH!; Ta C)
NpaBo Ha npesymnuilo HeeuHyeaTocTl (cT. 24.2 €K) uepe3 HeagekBaTHe
O6r'pYHTYBaHHS  AUCUWMIHAPHOIO  PIWEHHA CTOCOBHO TBEpAXEeHb  3aXMCTy
niagcygHoro. 22 yepsHs 2017 poky TpeTs cekuis Manaty 3 agMIHICTPAaTUBHUX CMpaB
Audiencia Nacional BwuHecna piWeHHsA, AKAM  BU3HaNa  OCKapXyBaHe
AAMIHICTPATUBHE PpIWEHHS TakuMm, WO BIAMOBILAE 3akoHy. [MaH AMZ noaas
anensauito Ha agMIHICTPATUBHE PILLEHHS Ta PILWEHHS Ha TIA NIACTaBI, WO PILIEHHS
anensauli NopyLUIO NOro NpaBa Ha HaneXHy CyA0BYy NMpoueaypy Ta Ha NpesyMmrLio
HEeBMHYBATOCTI.

Pe3ynbTaT cnpasu:
CyZ4 3a0BO/IbHUB anensuio npo 3axuct (amparo), nogaHy naHom AMZ, | 3asBuB,
WO MOro npaBa Ha pIBHE CTaBNeHHSA Ta BIACYTHICTb AWUCKPUMIHALII 3@ O3HaKOK
IHBANIAHOCTI, HA HaNeXHy CyAOBY Mpoueaypy, Ha NMPe3yMrLito HEBMHYBATOCTI Ta Ha
NPUHLUNN BUHU Y KPUMIHaNbHUX CripaBax. 6yno nopyweHo 3akoH. Cya BBaxae, 3
o4HOro 60Ky, Wo poboTtogaBelb MOBMHEH BPAxOBYBAaTUM HAsIBHICTb IHBaNIAHOCTI,
Wo6 yCyHyTV MNeBHI nepewkoAn ANns npauiBHUKA. TakMM UYMHOM, HaknageHHS
ANCUMNAIHAPHMX CTAMHEHb YHaCNIAOK MOpyWeHb Y BWKOHAHHI O6OB’A3KIB €
ANCKPUMIHAUIAHUM, WO MOXe 6yTn BUMPaBIeHO 3a AOMNOMOrok PO3yMHOro
NPUCTOCYBaHHS. 3 IHWOro 60Ky, NpaBo Ha Npe3yMmnuIt0 HEBUHYBATOCTI Ta MPUHLMN
BUHN MNOPYLUYKTLCA, OCKIJIbKWA He OLIHIOTBCA BCI e1eMeHTU, HeobxIgHI And
KBasdIKaLIi NOBEAIHKW K HECYMIHHOI.




2.bonrapifa / Buwmin agmiHictpatuBHuia cya / 10383/2015

KniouyoBi ¢pakTun cnpasu:

MaHI EPD ockapxye piweHHA CodINCbKOro MICbKOro aAMIHICTPATUBHOIO Cyay
(SCAC) (AgmiHicTpatueHUiA cya Codusa — rpaa, ACCP), AsKMM BIAXMIEHO Ti anensaLio
Ha piweHHs Kowmicri 13 3axucty BiAg auckpuMiHayli (CPD) (Komicia 3a 3axuct BIA
AVNCKPUMIHaUT, K34) A maTtu YYHSA nogana ckapry ao UIM/A Ha anpeKkTopa novaTkosol
LIKOMIN YYHSA Ta 1T BUMTENA LWOA0 ANCKPUMIHALIT Ha NIACTaBl 0CObBUCTOI cnTyaull Ta
IHBaNIAHOCTI, OCKIIbKW YYHEBI 6yN0 BIAMOB/IEHO B MOI34LI Ha LWKIIbHY eKCKYPCIO —
CTBepA)KyBaHe nopylleHHa cT. 4, a63. 2 3akoHy MNpO 3axMCT BIA4 ANCKPUMIHALYT
(3akoH 3a 3axuct BIA AUCKpuMIHaW). UMJA He BUSABUB AUCKPUMIHALIAHOMO
CTaB/ieHHss 3 60Ky JupekTopa, ajfe 6yno BCTAHOB/EHO, IO BYUTE/Nb MNPAMO
AVCKPUMIHYBaB YYeHWLIo, BIAMOBMBLUWM 1A Ha eKCKypcli 4yepe3 il IHBaNIgHICTb.
Buntens owrtpadysann. CoPINCLKNA MICBKUA aAMIHICTPATUBHUW Cyj BIAXUIUB
anensauito BUMTENA Ta NIATBEPAVB PILLEHHS KOMICIT.

Pe3ynbTaTt cnpaBut:

SAC niaTBEpAKYE PILLEHHS CyAy HUXXYOI IHCTAHLIT I, TAKUM YMHOM, piwleHHs Komicii
npo BIAXMNeHHs anenauli Buntensa. SAC MOACHIE, WO 3axucT Aogen 3
ob6MeXxeHMN MoxInBOCTAMU peryntoeTbes B KMI Ta Ha piBHI €C, y TOMY uncil B
XapTtii. Mpwn 3apaxyBaHHI AUTUHK WKona byna nosigoMseHa Mpo 1 CTaH, AUTUHA
paHiwe 6pana yyacTb B WKUIbHUX €KCKYpPCIX | HaBITb OMaadyBana eKCKypClio.
[poTe BuMTeNbKa MOBepHy/na rpowil 6aTbkamMm | BIAMOBMAACA 6paTn AUTUHY,
OCKINbKW Ti CTaH BUK/INKAB Yy BUUTENA 3aHEMOKOEHHSA. TakMM YMHOM, BUUTENIbKa
CnpaBjl IHaKLle cTaBmaaca A0 YYHSA Mif 3aXULWEHVM FPYHTOM, IHBaJIAHICTIO, HIX A0
OAHOK/IACHWMKIB — BOHAa BIAMOBMUIACA BK/IHOUUTU YUYHA B EKCKYpPCIHO 4Yepe3 CBOE
ynepeaXXeHHs Ta CTpax nepej IHBanIAHICTIO YUHS.



Article from the
Convention:

The Union recognises and respects the right of persons with disabilities to benefit
from measures designed to ensure their independence, social and occupati
integration and participation in the life of the community.

A brief explanation:

The principle set out in this Article is based on Article 15 of the European Social
Charter and also draws on point 26 of the Community Charter of the Fundamental
Social Rights of Workers.

EU legislation:

1.EU Charter of Fundamental Rights;

2.Commission Regulation (EU) No 1300/2014 of 18 November 2014 on the
technical specifications for interoperability relating to accessibility of the Union's
rail system for persons with disabilities and persons with reduced mobility;

3.European Parliament resolution of 11 December 2013 on women with disabilities
(2013/2065(IN1));

4.Regulation (EU) 2017/1563 of the European Parliament and of the Council of 13
September 201/ on the cross-border exchange between the Union and third
countries of accessible format copies of certain works and other subject matter
protected by copyright... .

5.The European Social Charter;

6.The Community Charter of the Fundamental Social Rights of Workers.
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Cases:

1.Spain / Constitutional Court / 51/2021

Key facts of the case:

In June 2016, the Secretary of State for Justice issued a decision imposing on Mr
AM.Z. a disciplinary sanction of one year and one day's suspension from
employment and salary for committing a very serious offence in application of
Articles 154.7 of the Organic Regulations of the Corps of Court Clerks and 468
bis.1 h) LOPJ. Mr. AM.Z., a lawyer in the administration of justice and diagnosed
with Asperger's syndrome, challenged that decision by appeal to the
Administrative Chamber of the National High Court, claiming that the
administration had infringed: a) the right not to suffer discrimination on the
grounds of disability (art. 14 EC), by failing to give him the opportunity to appeal to
the Administrative Chamber of the National High Court. 14 EC), by failing to
respond to the prima facie evidence of discrimination on that ground and limiting
itself to considering the dysfunctions in the running or management of the judicial
office in which the appellant worked as a lawyer in the administration of justice,
disregarding the fact that they could be manifestations of the alleged disability; b)
the right to a trial with all the guarantees (art. 24.2 EC) due to the use of
anonymous witnesses and a surprise witness in the disciplinary proceedings; and
c) the right to the presumption of innocence (art. 24.2 EC) due to the inadequate
reasoning of the disciplinary decision with regard to the defendant's defence
allegations. On 22 June 2017, the Third Section of the Contentious-Administrative
Chamber of the Audiencia Nacional handed down a judgment declaring the
contested administrative decision to be in accordance with the law. Mr. AM.Z.
appealed against the administrative decision and against the judgment on the
grounds that the appeal judgment violated his rights to due process and to the
presumption of innocence.

Outcome of the case:
The Court upheld the appeal for protection (amparo) brought by Mr. AM.Z. and
declared that his rights to equal treatment and non-discrimination on the grounds
of disability, to due process, to the presumption of innocence and to the principle
of guilt in criminal law had been violated. The Court considers, on the one hand,
that the accreditation of disability must be taken into account by the employer in
order to remove the specific obstacles for the worker. It is therefore
discriminatory to impose disciplinary sanctions as a result of irregularities in the
performance of duties that can be remedied by reasonable accommodation. On
the other hand, the right to the presumption of innocence and the principle of
guilt are violated by not assessing all the elements necessary to qualify the
conduct as non-diligent.




2. Bulgaria / Supreme Administrative Court / 10383/2015

Key facts of the case:

Ms E.P.D. appeals a decision by the Sofia City Administrative Court (SCAC)
(AamMuHuctpatmeeH cba Codusa — rpaa, ACCI) rejecting her appeal against a
decision of the Commission for the Protection against Discrimination (CPD)
(Komucma 3a 3awmta ot auckpumuHaumsa, K34) A mother of a pupil filed a
complaint before the CPD against the director of the pupil’s elementary school
and her teacher for discrimination on the grounds of personal situation and
disability, as the pupil was refused to go on a school excursion — an alleged
violation of Art. 4, para. 2 of the Protection against Discrimination Act (3akoH 3a
3awmTa ot anckpumunHauums). The CPD found no discriminatory attitude on the part
of the director, but the teacher was found to have directly discriminated against
the pupil, refusing to allow her on the excursion due to her disability. The teacher
was fined. The Sofia City Administrative Court rejected the teacher’s appeal and
confirmed the Commission’s decision.

Outcome of the case:

SAC confirms the lower court’s decision and thus the Commission’s decision
rejecting the teacher’s appeal. The SAC reasons that the protection of people
with disabilities is regulated in the CRPD and on EU level, including in the Charter.
When enrolling the child, the school had been notified of her condition, the child
had previously taken part in school excursions and had even paid for the one in
question. However, the teacher had reimbursed the parents’ money and refused
to take the child as her condition would cause the teacher worries. Thus, the
teacher indeed treated the pupil differently under a protected ground, disability,
in comparison with her classmates - she refused to include the pupil in the
excursion due to her prejudice and fear of the pupil’s disability.



Case study 20.
Environmental
protection.




CTaTTs 3 KOHBEHLIIL:

Bucoknii piBeHb 3axMCTy AOBKUIS Ta MOKPALLEHHS SKOCTI AOBKIIAS MaE 6yTu
IHTerpoBaHuin y nonituky Cor3y Ta 3abesneuyyBaTuCs BIAMOBIAHO A0 MPUHLMMY
CTaNoro Po3BUTKY.

KopoTke NoACHEeHHS:

1.MpuHUMNK, BUKNAAEHI B LA CTaTTl, FPYHTYHOTbCA Ha cTatrax 2, 6 1 174
JloroBopy Mpo 3acHyBaHHsa €C, kI 3apa3 3amiHeH! ctatTeto 3(3) Jorosopy npo
€sponencbknii Coto3 | ctattamu 11 1 191 JoroBopy npo ¢yHKLIOHYBaHHS
€sponercbkoro Corosy.

2.BIH TakoX CNMPAETbCA Ha MOMOXKEHHSA AeAKMX HaLIOHANIbHUX KOHCTUTYLIA
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3aKkoHoaaBcTBO €C:

1.XapTia €sponericbkoro Coro3y Npo 0CHOBOMOJOXHI NMPaBa;

2.[oroBip npo €sponencbknii Coros;

3.[JoroBip Npo ¢yHKLIOHYBaHHS EBponelicbkoro Corosy;

4.ToBigoMneHHa Komicii - KepiBHI npuvHUMNN AepxxaBHoi gonomorn y coepl
OXOPOHW HaBKOJINLWHBLOIO cepesoBuLLa Ta eHepreTukn Ha 2014-2020 pokw;

5.PiwweHHa N2 1386/2013/€C €Bponericbkoro MapnameHTty Ta Paam Big 20
nncrtonaga 2013 poky npo 3aranbHy nporpamy Aii €C 3 HaBKOJULWIHBLOIO
cepegosmwa go 2020 poky "“XXutn gobpe, B Mexax Halloi naaHeTn";

6.4upekTtnea 2013/30/€C €Bponelicbkoro MapnameHTty Ta Paam Big 12 uepBHS
2013 poky npo 6e3neky MOpPCbKMX HAapTOrazoBmMx onepauini Ta BHECEHHS 3MIH
£0 Anpektnen 2004/35/€C TekcT, WO Mae BIAHOLEHHS 40 €E3;

7.Pernament (EC) N2 1257/2013 €Bponeiicbkoro MapnameHTy Ta Pagu Big 20
nncrtonaga 2013 poky npo yTuai3auito CyseH Ta BHeCeHHSA 3MIH A0 PernameHTty
(EC) N2 1013/2006 ta AunpekTtnen 2009/16/€EC TeKCT, L0 MAE BIAHOLLIEHHS A0
€E3

8.PernameHT (EC) N2 1293/2013 €sponelicbkoro MapnameHty Ta Paau Big 11
rpyZHs 2013 poky Npo 3acHyBaHHs [porpamu Al 3 NMTaHb AOBKINAA Ta KAIMATy
(LIFE) Ta ckacysaHHsa PernameHTty (EC) N2 614/2007 TekcT, W0 MA€ BIAHOLLIEHHS
Ao €E3;

9.PernamenT (EC) N2 1307/2013 €EBponelicbkoro MapnameHTty Ta Pagum Big 17
rpyaHs 2013 poky, WO BCTAHOB/E MpaBuaa NpaMmUx BunaaT ¢epmepam 3a
cXxemMamu MIATPUMKM B paMKax CriibHOI ClIbCbKOrOCNoAapCbKoi MOMITUKK Ta
ckacoBye PernameHTn Pagum (EC) NQ..;

10.PernameHT (EC) N2 508/2014 €EBponelicbkoro MapnameHty Ta Pagn Big 15
TpaBHsa 2014 poky npo EBpONencbkKnii MOPCbKUIA Ta PUBHUIA GOHA, LLO
ckacoBye Pernamentn Pagm (EC) N2 2328/2003, (EC) N2 861/2006, (EC) N2
1198/2006 Ta (EC) N2 791/2007 Ta PernameHT Pagm (EC) NQ....



Kevicr:

1.CnpaBa C-24/19 / PiueHHs EBpoONeicbKOro cyay 3 npaB NOAUHN

KniouoBi ¢pakTun cnpasu:

3BepHeHHS 3a nonepegHIM piweHHsAM - AunpekTrea 2001/42/€C - OulHKa BAAMBY
Ha HaBKOJINLLHE cepefoBuLLe - 3rofa Ha BCTAHOBNEHHS BITPOBUX TypbIH - CTaTTd
2(a) - NoHaTTa "nnaHiB | nporpam” - YMOBW HafaHHA 3roAn, BU3HAUEH! HaKa3oMm |
umpkynapom - Ctatra 3(2)(a) - HawuloHanbHI IHCTPYMEHTW, L0 BCTAHOB/HOKTL PaMKY
ANA OTPUMAHHS 3roAn Ha po3pobKy NMpPoekTIB Yy MarbyTHbOMY - BIACYTHICTb OLIHKN
BNAMBY Ha HAaBKOJWLLUHE cepeAoBuLle - 36epexeHHsA Al HauIOHAaNbHUX
IHCTPYMEHTIB | 3roAu, HaZaHOiI Ha IXHIA OCHOBI, MNICAA TOrO, AK Ul IHCTPYMeHTN 6ynu
BU3HaHI TaKMMWU, WO He BIAMOBIAAOTL 3aKoHoAaBCcTBY €C - YMoBW.

Pe3synbTaTt cnpaBut:
Ha umx miacrasax Cya (Benvika nanarta) nocTaHOBNSE:
1.Ctatta 2(a) Avpektnsu 2001/42/€C EBponelicbkoro MapnameHTy Ta Paan Bij
27 uyepBHa 2001 poky nNpo OLIHKY BAAWBY MEBHWX MJaHIB Ta MporpaMm Ha
HaBKOJINLLUHE cepejoBuLLEe MA€E TAYyMaunTMCA K Taka, WO MOHATTA “nnaHm Ta
nporpamm” OXOM/E PO3NOPAMAKEHHS Ta LUMPKYNSap, NPUAHATI ypaaoM cyb'ekTa
begepauli gepXxaBu-uneHa, obuaBa 3 AKUX MICTATb PI3HI MONOXEHHS LWOAO
BCTaHOB/IEHHS Ta eKcnayaTauli BITPOBUX TYPOIH.
2.Crattio 3(2)(a) AvpektmBm 2001/42 crig Taymaumty AK Taky, WO Hakas |
LUPKYNAPp, AKI MICTATb PI3HI MONOXEHHS, LU0 CTOCYHOTbCA BCTAHOB/IEHHS Ta
eKkcnayaTayli BITPOBUX Typ6IH, BKIHOYAKOUM 3aXOAMN LOAO MepexTIHHS TIHI,
6e3nekn Ta CTaHAAPTIB PIBHA LWYMy, € njaHaMu | nporpaMmamMm, ki MOBUHHI
NINAraTV €KONOTIYHIN OLIHLI BIANOBIAHO A0 LibOro MOJOXEHHS.
3.5KLO BUSBASETLCS, WO €KOOorNYHa oulHKa B po3yMiHHI Aupektnen 2001/42
Mana 6yt npoBegeHa A0 MPUAHATTA Hakasy Ta LMPKYAspy, Ha NIACTaBl AKUX
6yn0 HaflaHO 3rogy, LLIO OCKAPXYETbCA B HALIOHANIbHOMY Cy/l, Ha BCTAHOBJIEHHS
Ta ekcnayaTauito BITPOBUX TYp6IH, B pe3ynbTaTl Yoro Ui IHCTPYMEHTW Ta 3roja
He BIAMOBIAAOTb 3aKOHOAABCTBY €C, Cyh MOXe 3aAvUTM B CUAI A0 LUX
IHCTPYMEHTIB Ta 3roAu, TIIbKM AKLO HaLOHaNbHe 3aKOHOAABCTBO A03BONSE Lie
3po6uTK, Len cys Moxe 36eperty Al LUUX IHCTPYMEHTIB | LIEI 3roan, TINbKN
AKWO HauloHaNbHe 3aKOHOAABCTBO J03BOJISE MOMY Le 3pobuTn B pamMkax
pO3rnsfy Crnpasw, | AKLLO aHYNHOBAHHA LIET 3roAn MOXe MaTu 3Ha4YHI HaCIgKN
AN eNneKTPonocTayaHHA BCIEI BIAMOBIAHOI Aep>)KaBu-yneHa, | TIJIbK/ Ha nepioj
yacy, CTPOro HeobXIAHNIM AN BUNPAaBAEHHS LIEl He3akoHHOCTI. Came cyg, aKnii
nepegae cnpaBy Ha PoO3risj, 3@ HeOOXIAHOCTI, MOBUHEH MNPOBECTU TakKy OLIHKY Y
Cnpasl B paMKax OCHOBHOIO NPOBaAXEHHS.




2. Cnpasa €CINJ1 C-900/19 / PiueHHsA

OCHOBHI 06CcTaBUHM cnpaBu:

3anuT Npo BUHeECeHHs NonepeAHbOro pilleHHs BiA JepXaBHOT paju.

NocunaHHA Ha nonepejHeE pilleHHA - HaBKONULIHE cepepoBulle - [MpekTnBa
2009/147/€C - 36epexxeHHsa ankux ntaxie - CtaTtTi 51 8 - 3a60poHa BUKOPUCTAHHSA
6yab-sikoro Metogy BignoBy ntaxiB - Ctatta 9(1) - 03B Ha BUKOPWUCTAHHSA, B
nopsAKy BIACTYNY, TPaAWULIMHOIO MeToZy BIANOBY MNTaxiB - YMOBW - BIACYTHICTb
IHLUOrO 3a/0BUILHOMO pIWEHHSA - 36epeXXeHHA TPaAWLUIAHOIO MeToAdy K €AuHe
O6I'PYHTYBaHHS BIACYTHOCTI “IHWIOrO 3aJ0BUILHOrO piweHHs" - CenekTUBHICTb
BIAIOBY - HauloHanbHe 3akOHOAABCTBO, LWO [JO3BOJSE BIAJIOB MTaxiB 3
BMKOPUCTAHHAM BanHIB.

Pe3synbTaTt cnpaBui:
Ha umx miacrasax Cyg (Mepwa nanata) mocraHoBAsE:
1.Cratmi 9(1) 1 (2) AnpexkTnen 2009/147/€C Esponelicbkoro MapnameHTy Ta Paau
Bl 30 nuctonaga 2009 poky npo 36epexeHHA AUKUX NTaxiB MOBUHHI
TAYMAUNTUCA SK Takl, WO TON GakT, WO TPAANLINHNIA XapakTep MeToAy BIAOBY
nTaxiB cam Mo Cobl He € AOCTaTHIM AN TOro, W06 BCTAaHOBUTW, LIO IHLUE
3a/l0BI/IbHE PILUEHHS, Y PO3YMIHHI LIbOrO MOJIOXEHHS, HE MOXe 6yTV 3aMIHEHO
LM METOZAOM.
2.Ctatrio 9(1)(c) Aunpektnen 2009/147 chiag TAYMaunUTL K Taky, LLO BUK/IHOYUAE
HalloHaNbHe 3aKOHOAABCTBO, fIke [JO3BONSE, Yy BIACTYN B4 CTaTTl 8 wUj€l
AVpeKTBKN, MEeToA BWIOBY, LLO MPU3BOAUTL AO MPUIOBY, AKLIO Lieli NMpuIoB,
HaBITb Yy HeBEeNVKUX KIIbKOCTAX | MPOTAroM O6MeXeHOro mnepiogy, MoXe
3aBAaTV LIKOAW, BIAMIHHOI BIA HE3HAYHOI LUKOAW HeLTbOBUM BUAAM, LLO
BWJIOB/IOOTHCS.



Article from the
Convention:

A high level of environmental protection and the improvement of the quality of the
environment must be integrated into the policies of the Union and ensured in
accordance with the principle of sustainable development.

A brief explanation:

1. The principles set out in this Article have been based on Articles 2, 6 and 174
of the EC Treaty, which have now been replaced by Article 3(3) of the Treaty
on European Union and Articles 11 and 191 of the Treaty on the Functioning of
the European Union.

2.1t also draws on the provisions of some national constitutions.
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EU legislation:

1.EU Charter of Fundamental Rights;
2.The Treaty on European Union;
3.The Treaty on the Functioning of the European Union;
4.Communication from the Commission — Guidelines on State aid for
environmental protection and energy 2014-2020;
5.Decision No 1386/2013/EU of the European Parliament and of the Council of
20 November 2013 on a General Union Environment Action Programme to
2020 ‘Living well, within the limits of our planet’;
6.Directive 2013/30/EU of the European Parliament and of the Council of 12
June 2013 on safety of offshore oil and gas operations and amending
Directive 2004/35/EC Text with EEA relevance;
7.Regulation (EU) No 1257/2013 of the European Parliament and of the Council
of 20 November 2013 on ship recycling and amending Regulation (EC) No
1013/2006 and Directive 2009/16/EC Text with EEA relevance;
8.Regulation (EU) No 1293/2013 of the European Parliament and of the Council
of 11 December 2013 on the establishment of a Programme for the
Environment and Climate Action (LIFE) and repealing Regulation (EC) No
614/2007 Text with EEA relevance;
9.Regulation (EU) No 1307/2013 of the European Parliament and of the Council
of 17 December 2013 establishing rules for direct payments to farmers under
support schemes within the framework of the common agricultural policy and
repealing Council Regulati...;
10.Regulation (EU) No 508/2014 of the European Parliament and of the Council of
15 May 2014 on the European Maritime and Fisheries Fund and repealing
Council Regulations (EC) No 2328/2003, (EC) No 861/2006, (EC) No
1198/2006 and (EC) No 791/2007 and Regul... .



Cases:

1.CJEU Case C-24/19 / Judgment

Key facts of the case:

Reference for a preliminary ruling — Directive 2001/42/EC — Environmental
impact assessment — Development consent for the installation of wind turbines
— Article 2(a) — Concept of ‘plans and programmes’ — Conditions for granting
consent laid down by an order and a circular — Article 3(2)(a) — National
instruments setting the framework for future development consent of projects —
Absence of environmental assessment — Maintenance of the effects of national
instruments, and consents granted on the basis of those instruments, after those
instruments have been declared not to comply with EU law — Conditions.

Outcome of the case:
On those grounds, the Court (Grand Chamber) hereby rules:
1.Article 2(a) of Directive 2001/42/EC of the European Parliament and of the
Council of 27 June 2001 on the assessment of the effects of certain plans and
programmes on the environment must be interpreted as meaning that the
concept of ‘plans and programmes’ covers an order and circular, adopted by
the government of a federated entity of a Member State, both of which
contain various provisions concerning the installation and operation of wind
turbines.
2.Article 3(2)(a) of Directive 2001/42 must be interpreted as meaning that an
order and a circular, both of which contain various provisions concerning the
installation and operation of wind turbines, including measures on shadow
flicker, safety, and noise level standards, constitute plans and programmes
that must be subject to an environmental assessment in accordance with that
provision.
3.Where it appears that an environmental assessment within the meaning of
Directive 2001/42 should have been carried out prior to the adoption of the
order and circular on the basis of which a consent, which is contested before
a national court, was granted for the installation and operation of wind
turbines with the result that those instruments and that consent do not comply
with EU law, that court may maintain the effects of those instruments and that
consent only if the national law permits it to do so in the proceedings before it
and if the annulment of that consent would be likely to have significant
implications for the electricity supply of the whole of the Member State
concerned, and only for the period of time strictly necessary to remedy that
illegality. It is for the referring court, if necessary, to carry out that assessment
in the case in the main proceedings.




2. CJEU Case C-900/19 / Judgment

Key facts of the case:

Request for a preliminary ruling from the Conseil d'Etat.

Reference for a preliminary ruling — Environment - Directive 2009/147/EC -
Conservation of wild birds - Articles 5 and 8 - Prohibition of the use of any
method of capture of birds — Article 9(1) - Authorisation to use, by way of
derogation, a traditional method of capture of birds - Conditions — No other
satisfactory solution — Preservation of that traditional method as the sole
justification for the absence of an ‘other satisfactory solution’ — Selectivity of
catches - National legislation authorising the capture of birds using limes.

Outcome of the case:
On those grounds, the Court (First Chamber) hereby rules:

1.Article 9(1) and (2) of Directive 2009/147/EC of the European Parliament and
of the Council of 30 November 2009 on the conservation of wild birds must
be interpreted as meaning that the fact that the traditional nature of a method
of capture of birds is not, in itself, sufficient to establish that another
satisfactory solution, within the meaning of that provision, cannot be
substituted for that method.

2. Article 9(1)(c) of Directive 2009/147 must be interpreted as precluding
national legislation which authorises, by derogation from Article 8 of that
directive, a method of capture leading to by-catch where that by-catch, even
in small quantities and for a limited period, is likely to cause harm other than
negligible harm to the non-target species captured.
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